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PREFACE. 


The author of this work has made Bent Law of the Lower Provinces 
the subject of his study for a good many years, and was e^gaged in the dis¬ 
cussion of the revision of the Bent Law that was under the consideration of 
the Government from 1879 to 1885. It was upon hia articles which appeared 
in the Statesman under the initials “K.N.B,” that the British Indian 
Association, and the Central Union Committee of Landholders, based their 
last petition to the Government of India, against the changes proposed by the 
Bengal Tenancy Bill No. I, and it was due to them that the Select 
Committee had to abandon the hybrid proposal about giving a statutory 
transferable character to the occupancy-right while restricting it by the 
technioalr law of pre-emption, and to modify the proposal about fixing the 
maximum rent recoverable from the tenant. After the Ben^l Tenancy Act 
was passed, it ocean cd to him that he might with advantage bring out a 
.work on the Bent Law of Bengal—^an idea in which he was encouraged by his 
friends and subsenbers. 

This little volume is intended to be a treatise on the Bent of Bengal, 
and not merely a digest of the existing decisions. All the important rulings 
of the several High Courts aud the Privy Council bearing upon the law 
have been quoted, andextracts from the reports of the Rent Commission, and 
the Select Committee, the Minutes of the Hon’ble Judges of the High Court 
and the speeches and debates of the Hon’ble Members in Council, have been 
added in explanation of the text. The sections of the old Act have been 
reproduced under the coiresponding sections of the new Act, and their dif¬ 
ferences explained. The interpretations of the sections have been supported 
and elucidated by a reference to tiie decisions of the Courts, drawing a<<»re- 
f^l line of distinction between obsolete and current decisions, and shoeing 
how they can be used with reference to the new Act While no pains have 
been spared to make the abstracts of decisions intelligible and accurate, in 
accordance with the suggestion of a member of the profrs'qgn, where 
I necessary, instead of merely giving the placitam of the decision, Author 
has quoted the Judges in exteuao. He has further traced the histozy of 
the important provisions of the Af^t in the earlier Acts and Begulations, 
aud shown how tliey have been developed* 



The Appendix contaius the rules framed by the Qovemment of Bengal^ 
the EQgh Court of Calcutta and the Board of Bevenue, the Fatni Begulation, 
and select provisions of several enactments bearing upon the Bent Law 
Bengal The Index is meant to be a complete summary of the provisios 
the Act. 

The author has thus endeavoured to make this volume as complete in 
itself as the circumstances have permitted, and he leaves it now to the public 
and the profession to judge of its merits. If those who by the light of superior 
knowledge are able to discover,errors and deficiencies in his treatment of the 
subject are willing to assist him in correcting those errors and amending those 
deficiencies, they will, by communicating with him, place him personally 
under a great obligation. 

He has only to regret that want of time and space has compelled him* 
to withhold a good deal of valuable matters from the Appendix, and to hurry 
through the Introduction. 


Calcutta, 15th February 1886. 
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SOME IMPORTANT CHANGES. 


NEQACTIVE.— 

The following prorisions of the old law hare not been reproduced in the 
Bengal Tenancy Act: 

1. About pottas and kahuliyats, and raiyats being entitled to pottas (but a 
similar provision obtains in section 158). 

2. About the provision of notice for enhancement of rent (s. li of Act ¥111 
of 1869, B.O). 

8. About suits for money or papers against agents or gumashta and the special 
rule of limitation applicable to such suits, Such cases will now. bo governed by 
the general law (s. 80, Act VllI of 1869, B.C ) 

4. That no review is possible more than 30 days after judgment in Courts 
other than High Court (section 102, Act VIII of 1869, B.C.) 

5. Immediate execution in certain cases of ejectment (section 58 of Act YIII 
of 1869). 

6. That no warrant of arrest before judgment shall be issued in a suit for 
arrears of rent due in respect of a tenure liable to sale in execution of a decree {oi^ 
its own rent (section 50 of Act VIII, 1869, B.C.) 

7. Prohibition against simultaneous execution against person and property 
(section 57 of Act VIH of 1869, B.C.). 

8. That a tenure might not be sold in execution of a decree for arrears of 
rent while other process of execution was in force. 

9. That lease-holders and occupancy raiyats are liable to be ejected for arrears 
of rent (ss. 22, 28 and 52 of Act VIII of 1869 B. C.) 

10. Distraint by landlord without intervention of Court. 


POSITIVE.^ 

The following new provisions have been introduced in the Bengal Tenancy Act; 

1. The registration of transfer of, and succession to, permanent tenures (ss. 
12—16). 

2. Bar to recovery of rent pending notice of succession (s. 16) 

to successive suits for enhancement of rent within 15 years (ss. 9 & 143) 
to rent suits within 3 months (s. 147) 

8. Element of holding in the village necessary to constitute an occupancy 
raiyat [section 20 (1)1.* 

4. Shifting lands in the same village does not bar the accrual of such right 

[section 20 (2) ]. * 

5. Occupancy raiyat will acquire occupancy right in all fresh lauds on the 
day of his acquisition of such lands (section 21). 

6. Occupancy raiyat is entitled to cut trees unless prohibited by custom*' 
(section 28). 

7. Contract cannot bar the acquisition of an occupancy right (section 178). 

8. Contract cannot bar transfer of such right where there is a custom to that 
effect (sections 178—183). 

9. Whore such transfer is possible, the transferor and transferee both liable for 
reqt, unless notice of transfer is given. 

J l6. The pr^umption that all iSiyats are occupancy raiyats [section 20 (7) J. 
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11 . Enhanoement by rise of price according to price-lists (sections 22 and 89). 

12. Bestriction upon enhancement by contract (s. 29.) 

13. An occupancy raiyat or a landlord may apply for commutation of rent in 
kind to money rent. 

14. Receipts should be given substantially in the prescribed forms ; otherwise 
they will be presumed to be full acquittance. 

15. " Occupancy raiyats, raiyats at fixed rates, and permanent tenure-holders 
not liable to ejectment, even if they default to pay rent, but their tenure or holding is 
ighlet fo r rent which is a first charge upon it (section 65 and Chapter XIV), 

l6^ Interest upon arrears of rent must be 12 per cent., anq cannot be less or 
more by contract (sections 67 and 178). 

17. Tenant not liable to pay yent to a transferee without previous notice of the 
transfer (section 72). 

18. Improvements, erection of dwelling-house, construction of wells, tanks, &c. 
(sections 76-88). 

19. Acquisition of land for public purposes by application to the Civil Court on 
the certificate of Collector (section 84). 

20 . No written statement to be filed without leave of Court (seetion 148). 

21. Evidence may be recorded only by memorandum. 

22 . Execution of rent decree is possible on oral application, unless it is a 
decree for ejectment. 

23. Plea of payment not admissible with deposit of the amount admitted 
to be due (ss. 150, 148, 151.) 

24. Special appeal will lie in rent suits below Rs 100 when there is a question 
of the amount of annual rent (s 158 ) 

25. An ejected raiyat is entitled to away-going crops (ss. 156). 

26. Purchasers at an execution sale of a rent decree shall take subject to 
protected interests, but may avoid incumbrances (ss, 159, 160, 167.) 

27. Order of attachment and proclamation of sale may be issued simulta¬ 
neously (s. 163) 

28. The decree-holder may bid at sale without the permission of tbe Court 
(8. 178) 

29. Provisions of Ciril Procedure Code as to claims to attached property are 
not^pUoable to execution proceedings under the Act (s 170). 

80. Distraint by landloid through tlie Civil Court (ss. 121—142). 

81. Appointment of common managers in case of disputes arising between 
owners of estates (ss. 98—100). 



INTRODUCTION. 


The land tenure of India is a problem of intriniMC ^fficulty. Amoftjg 
the numerous changes that have taken place in public opinion on ^ dififerent 
subjects within the last century, there is perhajw*none more decided thatl 
those that have arisen in regsurd to the theories of land tenure. Mr. 
Elphinstone remarks (*): " Many of th<i diipnites about the property 

in the soil have been occasioned by applying to all parts of the 
country facts which are only true of pirticular tracts, and by in¬ 
cluding in conclusion drawn from one sort of tenure, other^ tenures totally 
dissimilar in their nature.” This statement has been questioned with some 
truth by Sirtjeorge Campbell: ‘*It is sometimes said,'^he writes, (*) "that 
India is composed of so many different countries that we can never speak 
of it as a whole. I do not think that that is the c^e in the full sense in 
which the statement is made. Probably, six or eight hundred yeays ago, 
in the European countries which had been conquered and ruled first by 
the Bomans, and then by the Germanic peoples, there was a^greate* 
similarity of institutions and manners than in modem days. Similarly it 
has happened that, however different may have been the aborigines of 
differemb provinces of India, they have been covered by successive waves, 
first of Hindu populations, and then of Mahomedan conquerors, and so 
have been assimilated in perhaps a greater degree than ever were European 
countries.” We accept this dictum, because the materials for researches 
into the Hindu system of land tenures are often scanty, and every writer 
on the subject has been as a mutter of necessity compelled to rely 
upon facts recorded in comparatively late times, and upon such remains of 
ancient institutions as are still existing in different parts of the county. 
A few passages in Manu, modem descriptions of the village communities 
and the land system, with such relics of these as may be still surviving, 
are almost all that we possess to carry on a fruitful investigation. 

It is said that the village is the key to the Hindu land system. According 
to the picture of the Hindu society presented by the C^e of Manu, the 
Government was vested in an absolute monarch acting under the counsel 
Who is the owner of the* of Brahmins, but the Code does noc distinctly lay 

. down to whom the absolute properly in the soil 
belonged. It has been argued that it belonged to the king, because he 
is called the “ lord paramount of the soil.” The cnltivalor’s proprietary right 
The King. other hand, been deauced frim th^ 

text —** Sa^s pronounce cultivated land to be the 
The cultivator. property of him who cut away the wood or who 

cleared mid tilled it (®)—a genertd piineiple that 
obtains in the Mahomedan law too and is recognised in Germany, Java, and 

(a) History of India, p, 7S. 
m CampbelTs Oobden Olnb B 88 Ay 4 p. 1. 

Co) sCana, Ohap. IX, SI, 44 (ttr wm. Jones’ tnmdatiQD). 
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Bussia, <^) and indeed in mo&)} countries. It has been also stud with con¬ 
siderable force that as the king’s share of grain was limited to one-sixth or 
at niost oue-fourth, there must have neen another proprietor for 
remaining five-sixt^ or three-fourths. On the other hand, there a« texts 
which seem to contemplate exclusive and perhaps individual rights in land. 
The owner of the field, for instance, is directed or advised to keep up 
sufiBicient^ hedges (•); he is entitled to the produce of seeds sown by 
another in his land unless by agreement with him (^) ; and to the produce 
of seed conveyed upon his land by wind or waters*); iiimilarly the pro¬ 
bability ^ of a dispute between neighbouring landholders or villagers as to 
boundaries is contemplated (•*); and a penalty is provided for forcible tres- 
upon anotberis land ('). The sale of land is also spoken of in connec¬ 
tion with the sale of metals (J). These passages no doubt indicate that 
some conception of an exclusive right may have been entertained, but they 
fail to show whether the owner spoken of had anything more than a right 
to cultivate and appropriate the produce, and a right to such possession ^ as 
may be incidental thereto. In connection with these passages, Sir H. Maine 
observed (^): “ It is sometimes said that the idea of property in land is realised 
with extreme distinctness by the natives of India. The assertion is true 
but has not the importance which it at first appears to possess. Between 
«vill^e community and villago community, between total group and total 
group, the notion of an exclusive right to the domain is doubtless, always 
present, and there are many striking stories current respecting the tenacity 
with which expelled communities preserve traditions of their anci^t' scat. 
But to convince himself that, as regards the interior of the group, the 
notion of dependent tenures connecting one stratum with another is very 
imperfectly conceived, it is only necessary for an impartial person to read 
or listen to the contradictory statements made by keen observers of equal 
good faith.” Indeed we are too apt to forget that property in land, as a 
* transferable mercantile commodity absolutely owned and passing from hand 
to hand like any chattel, is not an ancient institution, but a modem 
development, reached only in a few very advanced countries. In the 
greater part of the world the right of cultivating particular portions of 
the earth is rather a privilege than a property—a privilege first of a whole 
people, then of a particular tribe, or a particular village community, 
.and finally, of particular individuals of the community. 


It is now a recognized principle that the ownership as conceived 
by the people of the earliest times was with the village community, which 
The Viilaire doubtless existed before Kings or Sovereigns. It seems 

^ ‘ at the outset to have been an association of kinsmen, 

united by the assumption of a common lineage. Sometimes it was uncon- 
uected with any exterior body, save by the shadowy bond of caste. Some- 




See nrUoles by M. »le la Veley in the Revne det Dmn Mmet for 1872, entitled I<e 
Primitives de la Piounote, Tome 100, p 626. ' 

Chap, Vm, SI 239. 

Chap. IX, SI, 49,62, 63. 

Chap. IX, SI 64. 

Chap, VIII, SI. 246, 246. 

Chw. Viri, SI. 264. . 

Chap VfII;B1.22a. * 

Village Commanity, 8id edition, p 180. 
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titna a it acknowledged itself to belong to a laiger group or class. But in aJl 
cases the community was so oi^nized as to be complete in ^ itself. ^ The end 
for which it existed was the tillage of the soil, and it contained within itself 
the means of following its occupation without help from outside. Besides the 
cultivating finmilies who formed the major part of the group, it comprised 
fftmiliAg hereditarily engaged in the humble arts which furnished the little 
society with articles of use and comfort It included a village watch ahd 
a village police, and there were systematized authorities for the settlem^t of 
disputes and the maintenance of civil order. It was in short a Kttle corpora¬ 
tion which was almost self-governing 0). “ The village communities,” says 
Lord Metcalfe, “ are little republics, having nearly evei^thing that they 
want within themselves, and almost indcpend^t of any foreign rektions.” (m) 
But the most prominent factor in a village is that of the joint 
family, the unit of Hindu society. That the village is primarily an association 
of kinsmen united by family-tie is apparent to those who have traced the 
advent of the Aryan race to this country. That race moved in families 
and colonised as well as conquered the country, and the joint family with 
. its development gradually formed a village. (”) The tradition of a common 
descent is preserved in the custom, by which villagers commonly describe 
their fellow villagers as brothers, although apparent^ not related in any way. 

W New villages in the course of progress sprang up by offshoots from the* 
original dtock, and colonisation expanded over a Targe area. But it would be a 
mistake tp suppose that the community was entirely made up of memberii of 
the sainfr fsimily, and contained no heterogc neous element in it. Struggle fmr 
existence with man, savage enemies and nature forced an amalgamation 
of strangers with the village group, and united them in the same brother¬ 
hood. By this process the community gradually consisted of divisions 
into several parallel social strata. There are first a certain number of 
families, who are traditionally said to be descended from the founder 
of the village. Below them, there are others distributed into well ascertained 
groups. “The brotherhood,” says Sir Henry Maine, (®) “in fact forms 
a sort of hierarchy, the degrees of which are determined by the order in 
which the various sets of families were amalgamated with the community. 
Tho tradition is clear enough as to tho succession of the groups, and is 
probably the representation of*a fact. But the length of the intervals 
of the time between each successive amalgamation, which is also some¬ 
times given, and which is always enorm ous, may be safely regarded as 
untrustworthy.” The relation of these component sections to one another 
is a problem^ which qf all others has perplexed the statesm en and poli¬ 
ticians of India most, because it has been necessary .to translate them into 
proprietory relations, and to evolve a law of tehure and tenancy not only 
outside but inside the cultivating group. 

CO Dlrsctiona for Rerenite Officers, SI. 

a miante of S^h November 1880, in the Appendix No. 48, to tho report of the 

0* Commons ou the affairs of the East India Company, dated 
16th August 1832, cited in selectioDB from Govt, Records Vol. 1, p. 446, and in Blphlnstone's 
History of India, p. 68. » r / r 

(») Maine’s tillage Communities, 176; Campbell’s Cobden Club Essay, 161; Fifth Report, 

T ot Mr, Forteacus before the Select Committee of the House el 

Lords (1880) 609. ^ 

(e) Village Community, p. 177. 
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So long as the stracture of a village community is simple, so long m 
^ ^ it is a mere association of kinsmen, and a collecdon 

anFtanlncT*” °* **°*°^ of families, united by a common descent, the ideas 

of rent and of the relation of landlord and tenant 
are dormant. All that vras cared about was the subsistence of the 
common group, which the soil could yield. The fields under tillage were 
hbld in common by the families composing the community as in the lkis> 
simi iHr (?); but the arable mark shifted from one part of the general 
village domain to another. At some period of the existence of the com¬ 
munity a further development took place, when the arable area was 
distributed in exactly equal portions according to the number of free 
funiUes in the township, &nd the proprietary equalities of the families 
composing the group was further secured by a periodical re-distribution 
of the several assignments. Gradually the share of each family was stereo¬ 
typed, and redistribution ceased to exist When this stage was reached, the 
introduction of strangers was only possible by payment of rent “The 
utmost available supply of human labour,” (') observes SirHenry Maine,“at first 
merely extracts from the soil what is sufficient for the subsistence of the , 
cultivating group, and thus it is the extreme value of new labour which con¬ 
dones the foreign origin of the new hands which bring it. No doubt there 
> comes a time when this process ceases, when the fictions which conceal 
seems to die out, and when the village community becomes a close corpo¬ 
ration. As soon as this point is reached, there is no doubt, that any new 
comer would only be admitted on terms of paying money or rendering 
service for the use and occupation of land. But in India at all events 
another set of influences came into play which had the effect of making 
vestiges of the payment of rent extremely faint and feeble.” It is worth¬ 
while to note these points carefully; one stage in the transition from 
collective to individual property was reached when the part of the domain 
under cultivation was allotted to several families of the community; another 
was gained when the system of “ shifting severalties ” came to an end, 
and each family was confirmed for perpetuity in the enjoyment of its 
several plots of land. The third was the introduction of strangers in the village 
upon the conditions of tenure and tenancy.^ 

The idea of a chief arose from the paterfamiliaa of the Aryan race 
.which founded the village. The elementary group is the family connected 
% common subjection to the highest male ascendant or the paterfu'miliaa. 
The aggregation of families forms the gens or house with its chief The 
aggregation of houses makes the tribe with its chjef, and the aggr^ation 
^ triTOS constitutes the commonwealth with the king as its head, ul his 
inception therefore the king is the member of the community, and he is 
, known among the Hindus as the father of his people. If then we are 
* asked, who is the owner or proprietor of the soil ?—^the cultivator, 
the constitution, or the king ?—our answer is all of them, or tho general com¬ 
munity. This assertion may seem to be singular, but in truth it is the 
most natural of all ideas on the subject. Manu, for instance, treats waste 


>) Bevoedai Deaz Mondes, Tone 100, p. 14^ 
y Stnbe’s Law and Custom of Hindu Caste, zbl, 
r) JTiUflfe CommonUj, p. its. 
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land as nobod^^s property until brought into cultivation; and the Maho< 
medan vievr is still stronger. It treats waste land as not existing, a^ 
brought into lilo by cultivation. Cultivation being the prunaiy duties 
of the community, its very existence depending upon it, the cultivator 
became the first essen tial of the village. He had the lion’s share of the 
produce of land. But the village had other wants of nature, and it main¬ 
tained a machinery for internal administration with the headman as its 
chief; and in lieu of the services rendered by the village officers, each 
received a share in the produce. The constitution is, therefore, the second 
essential of the village. The king or the State had also a share in the pro¬ 
duce in the village and he is the third element. 

To begin with the King or Sovereign: We have cited the 
„ ^ earliest text that bears upon his rights to the soil. The 

® King is recognised as entiHed to have a share in the 

produce. According to Manu his share is one-eighth, one-sixth, or one-twelfbh 
as the nature of the soil and the labour necessary to cultivate it vary {•>; 
but in time of prosperity he should take only one-twelfth (*), 
while in times of urgent necessity he may take one-fourth. (“) This 
is the King’s due on accotmt of the protection ho is bound to afford 
to the cultivatois. C) The King is also entitled on the same grounds to 
half of old hoards and precious metals in the earth. ("') These shares 
are, however, only true from a theoretical point of view. As to the propor¬ 
tion actually taken, at least in later Hindu times, a considerable difference 
of opinion prevails. Sir Geoige Campbell says that the King took from 
one-tenth to one-eighth of the gross produce (*). Mr. Shore and other 
authorities say one-sixth (y); others again give the proportion as something 
less than one-fourth of the gross produce (®) ; and Sir Thomas Mnnro puts it 
as high as from two-fifths to three-fifths (•). There is a further opinion 
that the cultivator got half the paddy produce, or grain in the husk, and . 
two-thirds of the dry grain crop watered by artificial means; this was, 
after all deductions for village officers were made, the net crop. (^) The 
King’s share was generally paid in kind, but sometimes in money specially 
in the case of garden produce (*’) ; and out of his share the revenue establish¬ 
ment had to Ife paid. 


There were three classes of cultivators having an interest in the soil. 

The Oaltivator have, first, the original settlers and their descendants, 

second, the strangers who migrated into the village and 
either permanently or temporarily settled there; and, third, those who without 
living m the village cultivated the land of the village. It is the status and inci- 


(«> Chapter VIII, SI. 130. 

CO Chapter XVI, SI. 120, 

(!H> Chapter XYll, SI. 118, 120. 

(v) Chapter IX, SI. 118, 119. 
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( 0 ) Land Tenure by a Civilion 21, Fifth Report Vol II 8) 9,41. 59. 
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of the second class of cultivators that have caused the main difficulties 
to the writers on the Subject. We have already seen how the stranffeis were 
introduced into the villa^ at the inception of the community. It is the 
stru^le for existence with man and wild animals and with exubeiant 
nature that first led the Aryan groups to submit to an amalgamation 
of stttmgers with the brotherhood. They had more land at their command 
than they could themselves cultivate; there was no scarcity of 
lands, and they naturally allowed strangers to cultivate them, vnien 
these immigrmits offered unmistakable prooi^ of settling ^ as permanent 
iidmbitants in the village, building and clearing and establishing themselves 
as members of the vills^e community, and ready to undertake a share in the 
rosponsibilities attaching to that position, (^), the distinction between them, 
and the original settlers would gradually grow indistinct, and they would 
be absorbea in them. But so long as the assimilation did not take place, 
these imigrants would be reckoned as belonging to the third class of cultivators. 
There was a second process by which the community attracted to them¬ 
selves extraneous elements. It was when a member of the community 
sold or mortgaged his right to a stranger. This was not, however, frequent 
except in the later stage of the township. This process is pretty well 
described by Camegy: (®) “ When by the process just described” (subdivision 
►by inheritance) “ one estate had expanded into several separate properti^, 
it not unfrequently happened afterwards that one or more of their 
properties were overtaken by misfortune, and the proprietors are reduced to 
every sort of shift to sayf* thoir land, or to make the most they could in 
parting with it. One member of the community would seek the protection 
oi a chief of his own clan and make over his holding in trust to him, 
another would take his holding to that chiefs rival, in view of establishing 
a balance of power, lest the whole village should be absorbed by the first 
chief; a third would want the official protection of a Jeemungo ; a fourth 
would crave shelter from a Brahmin of note, relying on his sacred Calling 
to secure his possession ; a fifth would mortgage to a money-lender ; and 
a sixth might sell to a neighbouring capitalist; and the result of all this 
would be that people of different tribes and possessions varying in number 
from two to ten would gain and did gain a footing in those subdivided 
villages.” Leaving aside this second process ot assimilation, a questiou 
has been often hotly discussed as to whether length of time was 
essentiid for the acquirement of the rights of the first class of cultivators or 
khudkashts. 


It is true that^ if a stranger gave unmist|ikeablo proof of his 
f . . intention to settle in the village as a permanent resi- 

m gmt, dent, that would guarantee his union with the village 

immunity. But how was the intention proved ? A primitive group of 
race had no organised code of evidence as we possess, and it is doubt¬ 
ful even if their intelligence had reached that stage of refinement 
whick enables a person to appreciate evidence and proof in a systematic 
Und fcrm&i way. When a stranger would first come in, he would be 
iojOtked upon by them with a jealous eye, as an interloper; when the irir-* 


(if) Uampbell^ Cobdea Club Bssay, 16S, Directions for Bevenue officers, 66. 
^ («) lAad Teonres, 6^6. * 
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cttmstances of the countfy would disclose themselves, and the straggle for 
exutenoe would compel them to seek for help, that jealousy would giii4a*’ 
idly &de; and when the stranger womd offer terms of friendship and bear 
die responsibilities of the community, he would be taken in. I'hus, though his 
assimilation would not depend upon any length of time he has occujp^ed, 
yet Ins'disposition to become peraanent setders could hardly be satSsfru:* 
torily proved without some length of possession. Intention to settle in the 
village is, no doubt, the Criterion to admit him into the community, but 
that intention in a primitive age had to be gathered by some len^h of 
possession. Accordingly, those who had settled in the vill^jfe for more than 
one generation were generally considered to^ have sufficiently shown their 
intention, and auch settlers became recognised* as (^upperbvmd cultivatoxs.(^ 
The tanith of this assertion may be verified by a reference to the present 
ciutom of the country. In India if a stranger comes and settles in a village, 
his residence, when he or the new villagers are asked, will be always de¬ 
scribed by his former villi^e, and it is nut before one or two generations pass 
that his descendants will describe themselves as belonging to the village in 
which he had newly settled. The following passages of Mr. Shore (after¬ 
wards Lord Teignmouth) quoted in Harrington's Analysis, will show that 
according to him length of possesion waS not an element which was to be en¬ 
tirely discarded: “ It is understood that raiyats by long occupancy acquire ^ 
a right of possession in the soil and are not subject to be removed "(>) So 
“ to require that the pottas should be given for a definite time as proposed 
by some of the Collectors would diminish the force of that pr^oription which 
has established a right of occupancy in &.vor of the raiya^ (^)’* And agam, 

“ except in particular instances of khudkasht raiyats, who from prea&tiphon 
have a privilege of keeping possession as long as they pay rent stipulate for 
by them.”(‘) So “ those who cultivate the lauds of the village to which they 
belong either from length of occupancy or other cause have a Stronger right 
than others.’'()) For further discussion on the subject, the reader is re¬ 
ferred to pp. 93-98, post. 

Now having dissolved the intermediate class of cultivators, the 
immigrants, into •.either the first or the third class as the assimilation 
was effected or not, we have only two classes of cultivators, the khudkashta 
and the paikashts. The immigrants when they were permanent settlers 
and were absorbed into the community were ranked with khndkoshts, 
and when they were mere sojourners and were not assimilated with 
the village group were* ranked with paikashts. Sir Geoige Campbell says 
that “in the general language of the country a distinction was made 
between raiyats who ftad settled- as permanent inhabitants of the village, 
and h$^ given pledges by building, and clearing, and establishing themselves 
and accepting a s^e of common obligations, and the temporary sojourners 
mr cultivators from another village.” ('‘j Hence is it that most of the ' 
authmities on this subject make a distinction of Cnly two class of raiyats, 
the khudkasht and the paikashi 

(J\ koblmo&’a Land Be^enne, 15, il. 

G) JSxfcraotg from Hanogtoa'i Axmlysis, p. 257. 

(X>Ib,28l, 

(<) Ib^SOT. O 

(h Ib, 259. 

OO Oampbell^ Cobdea Club Sssaj, 165. 
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The origined settlers with their descetidants and those cnlUvat^ ivho 
iTi. «•!. ji. 1 .* Admitted to share the sAme privilegei^ 

^ e a ksah . formed the daft of khudkasht ndyats; their righrts 
were regulated by custom; they had an hereditary righl* to cultivate the 
laada of the vill^. Mx, Shore says iO) " Fottas to khudkasht ndyats 
or those who cultivate the land of the village where they redde 
ate generally given without limitation of period, and express that they 
are to hold the lands paying the rents year to year. Hence the 
right of occupancy originates, s • s J understand also that this right of 
occupancy is admitted to extend even to the heirs of those who enjoy 
They were ealled ehuppurbundf mourasi, and tham.^^) They could not 
i ^ he ousted while they continued to holdjjheir holdings 


and pay the customary revenue. Mr. Shore observed 



they cultivated and paid rent.”(r) 
atated(4) that their '‘right of possession is considered stronger than that 
of ordimuy raiyata” The right of possession of this class of cultivators 
was so strong that even if &ey abandoned their holdings, or lost them by 
not keeping up the cultivation or by failing to pay the revenue, they 
or their descendants could at any distance of time reclaim them on the 
payment of a sufficient compensation to the holder.C') They could dig well 
upon their land and let out water. (■) 

They paid the customsury rent, but it was higher than the mte of other 
nnvaKito cultivators of former times,(*) in consequence of there 

^ ‘ being want of competition for lands (“) In some 

places, when the assessment was once fixed, custom prohibited a measure¬ 
ment of the land with a view to surcharging the khudkashts ('') If however 
they failed to (mltivate or to pay rent, they would forfeit their holding—a 
pezudty -which as may be supposed in the scarcity of cultivators was generally 
waived for an increased payment. O') 

Their holdings however were not transferable. Mr. Shore says: “ On 
the whole I do not think raiyats can claim any right 
of alienating the lands rented by them by sale or 


Transfec. 


(0 Hariogton’s Snatysis, p 272, 

(m) Sea also Whlnfield’s Law of Landlord and Tenant, p, 15.; OrUna, Vol. II, 206; Sireo- 
tlena for Herenna officers 5, 61,62; Fifth Report, Vol. Il, 299, SOI; Harington’s Spalysia 
Vol, III, tS8} Campbell’s Oobden Glab Essay. 166; Land Tennre.by a GivlRan, 66, 68, 80. 

(a) Campbell’s Oobden Clnb Essay, 165; Onssa, Vol. II, 242 ; Liraotions for Beyenns 
QffioaM,64, 

9arington*B Analysis, SOI; Colebrookes 896. 

) (•) CampMll's Oobden Clnb Ess^, 165. 

Cg) Eaiinj^nli Analysis, Vol. II, 64; Vol. Ill, 460,426,262; Fifth Beport, Vol. 1,140 
162, W4. ^ 

M Land Tenure by a Civilian, 82; Fifth Report, Vol II, 87, 496, 77,78,466» 487.466, 
472,477,481, 

f Land Tenure by a Civilian, 80; Directions for Revenne officers, 5. 

Campbell^ Cobden Club Essay, 167 , Onssa, Vol. II, 242; Fifth Report, Vol. 1,40, 
Osmpbellb Clnb Essay. 164, Directions for Bevenne officers, 41; The GxMt Bent 
Cas^ B. L. B., 8ap. Vol. 268, 279,296, 296. „ 

(0) Fifth Beport, Vol. 1,166. ” 

(w) Beport, VoL II, 813,466. 
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otiiei* mode of transfer(*).” Mr» Haringtoti agrees ivith <thi8(^). Sir 
Oeorgo Campbell says: ** These holdiogs were praotioally not transferable by 
side, and there wasnotenongh profit derived firom them to lead to a Syste¬ 
matic underlettingC*).” 

The ol^er class of cultivators are pa^ashts proper, who came from 
. mother village, usually a nei^bouring one, to cul- 

ryexasbt. tivate the lands of the village which the khudkashts 

were unable to cultivate(*>, or who were mere sojourners in the villag^**). 
They were tenants-at-will but they could not be ousted between sowing 
and harvest. Their interest was of an uncertain and precarious description, 
and used to be settled by contract 

We now come to the village constitution, which consisted of the 
Tlw «U.g. cmUUHon, follow*^ 


1, Headman. 

2. Accountant. 

8. Watchman. 

4. Priest. 

5. Schoolmaster. 

6. Astrologer. 

7. Smith. 

8. Carpenter. 


9. Potter. 

10. Washerman. 

11. Barber. 

12. CoW-keeper. 

13. Doctor. 

14. MurioiaD. 

15. Poet, Minstrel, and 

Genealogist 

of tile cultivation in 
the headman with 


IS 


Each of these persons got a share in the produce 
. lieu of his services. But it 

e e man. whom we are mainly concerned, and in considering his 

position we shall arrive at some understanding of the revenue system of 
the Hindu Government and of the relations between the King and the 
community. The headman is referred to in Kanu as the lord or superinten¬ 
dent {fldhipati) of aviUage(^) {gram), and he is to have the share of the king 
in food, dnnk, wood and other articles as his pcrquisitei^^). Above him the 
superibatendent of ten villages is to have the produce of tt^o plough-lands; 
the superintendent of twenty village is to have the produce of five plough- 
lauds; and the superintendent of one hundred villages that of a small 
town ; and of thousand villages that of a large town(*). He was a partly 
elective and pmtly hereditary officer and combined the functions of head of 
the Municipality with those of an officer and representative of the Goyern- 
ment('). He was supj^sejd to derive his right to the office throu^ his descent 
from the founder oT the village(«). Hia duty was to ^ust the revenue 
of the village and collect it for the King or the State. arranged all the 
details of the assessment, ascertained the extent of each holding in the 
village, estimated the growing crop, and caused the threshed corn-heaps to be 

( 0 ) Sztraots from Harington’s Analnis, p. 281; FifUi Report, Yol. 1, 162, 

(V) Harington’s Analjrais, Vol. Ill, 460; Thomason’s Selections, 178. 
t- W OsnlpbeU's Oobden Club Hssar, 170,171. 

(a) Fifth Report, VoL 11,306; Whinfield’s landlord and Tensnt, 16; Robinson's Land 
Tenures, 16. 

(*} FUth Be^rt, Vol. II, 11,12, 87,808,191,193; CampbeU^ Oobden Club Bssay, 166. - 



(d) 

CO -—- ——, * 

w 1 W Hanngton s Analysis, Vol. II, 67 j Oatepbell’s Oobden OIttb Essay, 163 ; Ftftli Report,.. 
Vol. II, is, 167 , Land Tenure by a Civilian, 76 ; Robinson’s Land Tenure, 69. 

(2) Fifth Report, Vol. 1,18; Orissa, Vol. II, 219-261. 
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we%hed, and apTOrtioned the revenue by estimate or by actual out-turn. 
He also received the share which represented the revenue and delivered it 
in kind to the Bevenue Collector. He settled the share to be paid by each 
raiyat towards dcA hhuTGha, (or village expenses). For his emolu¬ 
ments he received a few bighas of land, free of revenue for a garden, 
and he paid f th to |th of his grain crop as revenue, while other villagers paid 
higher rates, and he was chained from j^th to |rd less than ordinary raiyats 
for bis other crops of a superior kind(^). In him, therefore, we can trace the 
earliest germ of a zemindar. 

The Mahomedan Period. 


The same parties, the cultivator, the village constitution, and the King 
or the State existed during the Mahomedan period, but the village 
was repressed and the zemindar took its place. The Mahomedan 
epoch is famous for the development of the zemmdar. At the outset we 
find a long struggle between the opposing principles of the Hindu system 
which was essentially hereditary and the Mahomedan system which was 
aQte-hereditary(*). The Hindus clung to their hereditary principle and the 
Mahomedans sought to cut it down as much as possible, and where it 
proved too strong for them, insisted at least upon the formal recognition 
of the principle of choice, for instance by retjuiring the acceptance of a 
*^nnua and the payment of fees on succession in many cases. The machineiy 
for collecting the revenue however continued the same. From motives of 
policy and convenience the conquerors were content to realise the revenue 
in the ancient way, and through the established agencies(0. The headman, 
therefore, where the village communities were in their vigour continued to 
collect the State share of the produce; elsewhere he was displaced. Where he 
retained his position, he dealt with the State direct as huzooree malgoozar 
under the old Hindu titles of muhuddiims, mwnduls and hhuinia^). 
But in other places the ancient rajas and revenue collectors became 
talukdars and zemindars, and collected revenue as such, amile being ap¬ 
pointed to check or control them. When they were powerful and paid 
revenue for their district direct to Government, they were called indepen¬ 
dent talukdars. When they paid through a superior fiscal officer of 
the pergunna or division, they were called dependant talukdars, and the 
superior officer was the zemindar. Thus arose zemindars and talukdars 
whose position and status developed in course of time. 

“ In the days when the Mahomedan rule was vigorous,” says Sir Geoige 
Bir Georg* Campbell Campbell (‘), “ there was little intermediate tenure 
on the growth of the between the State and the people; but in proportion 
zemuidav. ng central power dechned, smsdler authorities 

rose. In the long period of anarchy there was, under a nominal 
.imperial rule, a partial return in many parts of the country to the Hindu 
system of petty chiefship. Out of these the large modem zemindaries 
lutve smung. 1 would trace them to the following pnncipal origins* 
j '* -Old tributary rajas, who have been gradually reduced 

tip khp position of subjects, but have never lost the management of then? 

W ii. . .. .... . . . . . . 

*' (A) Iiaod ItoaTe by a Civilian, 80. 

(i) Onbden Olnb Enay, 152. . ' 

O') liSnd Tannre by a Oivillan, 82 ; Fifth Report, Vol. I, 17 ; Vol. II, 169 ; Harlngton** 
Fob XI> 239 ; Patton's Asiatic Monarchies, 162. 

(A) nand Tenure by a Civilian, 43 ; Orissa, VoL I, 244,247, 248,264. 


ih <^lKlen Clnb X^y, 141,142. 
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ancient territories, which they hold rather as native rulers than as inroprietors. 
These are chiefly found in out-lying border districts and jungly semi- 
eivflized countries. 

** Second .—^Native leaders, sometimes leading men of Hindu clans, some^ 

{ imes mere adventurers, who have risen to power as Guerilla plundererSk 
evyiag black mail, and eventually coming to terms with the Government/have 
established themselves, under the titles of zemindars, polygars, &c., in the 
conlf ol of tracts of country for which they pay a revenue or tribute, uncertain 
under a weak power, but which becomes a regular land revenue when a 
strong power is established. This is a very common origin of many of the 
most considerable modem families, both in the north and in the south. 
To our ideas there is a wide gulf between a robber and a landlord, but not 
so in the native view. It is wonderful how much, in times such as those 
of the last century, the robber, the rajah and the zemindar ran into one 
another. > 

“ Third .—^Tho officers whose business it is to collect and account for 
revenue have ircquently, in disturbed times, gained such a footing that 
their rendering of an account becomes almost^ nominal, and practically 
they pay the sum which the ruling power is willing to accept, and make 
the moat of their charges. 

** FouHh .—1 have alluded to mercantile countries for the dues p^-'^ 
able by the raiyats, held by persons in the position of farmers generally. To 
a weak Government this system is very tempting, and in the decadence of 
the Mogul empire, enterprising bankers and other speculators taking 
contracts of this kind, exercised great authority and handed it down to their 
successors.” 

The tendency of everything Hindu is to become hereditary. The 
son becomes, by the mere fact of his birth, the partner of his fatW, and 
so a family interest is established in everything. Thus contracts and other 
holdings passed from father to son, and when we found them well-established, 
the holders have passed into the categoiy of zemindar. 

The position of the zemindar was the subject of much discussion 
.. . . . before the Permanent Settlement. In his Political 

•tatii!*o7'aeinindar ba- Survey of the Northern Sircars, dated the 20th 
tween Mr. Grant, Mr. December 1784, and in his Analysis of the Finances 

April 1786, Mr. Grant Seristadar argued 
tl^ official position of the zemindar, and the para¬ 
mount right of the State to the absolute property in land. But on the 
2nd April 1788, Mr. ■Shore produced an elaborate minute C") giving a 
sketch of the Mahomedan system from which he deduced, “ that the rents 
belong to the Sovereign, and the land to the zemindar” C) in opposition to 
the opinion of Mr. Grant, and to an opinion of the Board of Bevenue> 
that the zomindari " was a conditional office annually renewable on defal- 
pation’X*’). Again on the 18th June 1789 Mr. Shore recorded the minute (p) 
which was the basis of the Permanent Settlement. Gn the 18th September 
1789, Lord Cornwallis answered Mr. Shore on the subject of the propriety 
of permanent settlement to which he was opposed, and considerea that he 

(m) HariQfton*ll Aoalysifl, Vol. Ill, 328. 

G) Ibi 345. 

CO lb, 239. 
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1^ most «}ocosii(ully argued iu favour of the rights of the itmindim to 
Ihe prt^rty of the soiD’ So in his minute of the 3rd Felmiaxy 1790, 



liord Ooinwaliis sap : ** I admit the proprietory rights of the E«miiidiura”(9> 
9he argument on both sides of this question have been thus succinotiy 
^lunmwised by Mr. Field f') in his BeiigcU BeguUations: 

^ Those who looked driefly at the one class of zemindars were convinced , 
M that a zemindari was an hereditary proprietory right ' 

similar to, if not identical with, 
an Etglishman’s right in his estate. Those who 
omidned their attention to the latter class contended that it was notlung 
but ^ an office; and, when pressed with instances of re^lar succession, 
replied that it was the tendeftcy of ail offices to become hereditary under 
the |>articuUw sptem. The holders of the latter opinion argued that the 
]^iaciple of dividing the produce with the cultivators, annihilates the id^ 
d a proprietary inheritable right—^that the existence of the scmad proves 
investiture essenrial—^that a zemhidari is expressly called a aerviee in the 
sanad, the terms of which assign duties but convey no property—that a 
due was paid to the Sovereign as a preliminary to investiture—and that 
security was taken fur the personal appearance of the zemindar'~>all which 
are inconsistent with the notion of a proprietary right in him. Those who 
maintained the former view replied that the State claimed merely a share 
oi the rents or produce, and this was not incompatible with the existence of 
proprietary right—that a zemindari was inheritable by us{ge and prescription, 
the force of wMch are admitted in all countries, when drived from {winci- 
{i^es of natural right and conformable to right reason—^that the sanad was never 
conferred at discretion upon an alien to the exclusion of the heir and was 
properly ooirst^ed as confirming existing rights, not as creating new ones— 
th^ it was only the principal zemindars who asked or received aanada 
wbile^ the inferior zemindars succeeded according to their own laws of 
inhentance—^that the use of the word aerviee in the sanad proved nothing, when 
we tenure was found to be hereditary, and property depending upon service 
ip its inception may have become by usage hereditary—^that the nazarana 
paid on investiture was probably an exaction, or ought at any rate to be 
rwa^ed as fine for thd* renewal of an estate—that the krori and arml, both 
hiMdtng am office concerned with the collection of the revenue, paid no 
and did not succeed by inheritance—that in a country subject to 
fi^uent revolutions in which the zemindar so often took fttHi a^inst the 
Ciovemment as with it, the security for personal appearance merely a 
device to keep them to ^eir allegiance—^that the sanad contained no term, 
S|id the obvious inference was that the tenure was to continue so long as the 
oozuiitions of the grant were observed.’* 

* most accurate definition of a zemiqdar was however that which was 

* ^ ^ ^ given by Mr. Harrington in 1789 A Wdholder of Sk*' 

peculiar description not definable by any single term hi 
our laqguage—^ receiver of the territorial revenue of 
fba iStata from the raiyats and other under-tenants of land—allowed to 
succeed to his zemindari by inheritance, yet in general required to take 
out a renewal of his title from the Sovereign or hisrepresentauve on payment 
W or fine of investiture to the Emperor, and a 7 iazm(jm^ or 


Report, Vd, I, 632. 
daoHOQ, p. 63, 
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pteaM to his provincial delegate, the nazim,-->pejrmitted to tinnsl^ hhi 
aentindaii by sue or gift*—yet commonly exposed to obtain prevuma 
special permission; privileged to be generally the annnal coPtiactor for 
^ public revenue receivable from his semindari—^yet set aside with 4 Haaitad 
provision in land or money, whenever it was the pleasure of Oovenaneslt 
to collect the rents by separate agency or to assign them temporarily or 
permanently, by the grant of a jagir or nltamg?un —authorized m Bengal 
since the early part of the eighteenth centu^ to apportion to the pergunnas, 
villages, and lesser divisions of land within his zemmdari, the abwao or cesses 


villages, and lesser divisions of land within hu zemmdari, the abwao or cesses 
imposed bv the subadar, nsually in some proportiou to the staiuford assCss^ 
ment of the zemindari, established by Todar Mull and others; yet subject to 
the discretionary interference of public authority either to equahse the 
amount assessed on particular divisions or to abolish what appear^ oppr^* 
siye to the raiyat—entitled to any contingent emoluments proceeding from 
his contract during the period of his agreement; yet bound % the terms of 
his tenure to deliver in a faithful account of his receipts—responsible, by the 
same terms, for keeping the peace within his jurisdiction; but apparently 
allowed to apprehend only and deliver over, to a Musulman magistrate for 
trial and punishment(*)” Mr. Bouse adds to this : If the zemindari be even 
Mr. Route. office, and such office give possession of land which 

has by claim or custom deseeded from fother to son ore 
to collaterals; vsith other circumstances incidental to property, such aa 
mortgage, alienation,bequest, or adoption, it is in reality a landed inheritance.'* 

Any description of the land system of the Mahomedan epoch ' would 
Todar Mai*. be defective without a short account of l^jah Todar 

Mai’s assessment He first made a measurement of 


the land, and in order to do this most effectively he adopted the 
ilakaguz{^) as the standard measure of length, and the jure^ or heegha 
of sixty square guz as the standard measure of area. He then ascertained 
the produce of each beegah of land, and fixed the proportion payable 
to Government(") The land was distributed into four classes; first, 
7 ) wl e, or land which was cultivated for every harvest, and which 
dm not require to lie fallow, paid the foil demand eveiy year; 
second, p orwv tg/ or land which was allowed to follow for a short 
time to recover its strength, was charged only when under culti*- 
vation; third, chechur, or land which had lam fallow for three or 
four yearn from mccessivo rain or inundation, paid two-fifths m the first 
year, three-fifths in the* second year, four-fifth in the third and fourth yeaxa, 
and the foil rate in tl^e fifth year; and fourth, Imnjer, or land whufo had 
.for the same cause lain fallow for five years or upwards, was aasaaaed 
at still more fovourable rates. The quantity of each ki^ of pno^oe 
yfolded by a beegah of each class was then ascertained; an average of^ 
three was taken, and the Government demand was fixed at one-* 
tioira ^ this average. Having fixed the Government share of tlm produce^ 
proceeded to lay ddwn rules under which such share 
might be commute for a money payment The prices current for the nine- 


W Hanington’* Aaaljnis, Vol. IH*, 898. 

S88 AkbMy, Vol. I, 381-366; B«iUie‘i Land Tax, XXIX i Itm Report, Tot I 
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yeaars prec^tig the survey were o\>tidned fifom every village, «hd 
Value of Hie produce was calculated according to aa. average of these x^ices. 
The rules for commutation were occasionally revised according to market 
rates. The settlement was, at first, made annufdly, but as this grew vexatious 
to Ihe raiyats, and troublesome to the Government, the settlements were after* 
wards made for ten years, on an average of the preceding deceimial period 

The annutd amount of revenue assessed by the successive Govern- 
mente upon Bengal during the Mahomedan period 
are interesting subjects for study. They are as 
follows:— 

Rs. 1,^6,93,152 
„ 1,31,15,907 
„ 1,42,88,186 


Oomptntive aiatement 
of SQOiul reTenuii. 


1582 

1658 

1725 


(Todar Mai). 

... (Shuja Ehan'. 

... (Jaffar Khan or Murshid 
Ali Khan). 

1728 ... „ 142,45,561 ... (Sujahuddin). 

1763 ... „ 2,50,24,223 ... (Kasim Ali). 

1790-91 ... „ 2,68,00,989 ... (The 1st year of the Decen¬ 

nial Settlement). 

It will be seen from the above that the Decennial Settlement was made 
at 2| times the revenue that Akbar received in 1582 
• No general statement as to the proportion of produce^ taken by the 
•PI.- of ti.- Mahomedan State from the cultivation can be hazard- 

Cfeorge Campbell says that the Government, 
before the British accession, took from one-fourth to half 
of the gross produce, one-third and two-fifths being the moat common pro- 
Mrtions r) The Fifth Report puts the State proportion at three-fifths in 
fully settled land, leaving the cultivators two-fifths. (’') Out of the three- 
fifths taken by the State, the zemindar and village officers had to be paid 
such payment amounting theoretically to one-tenth. This deduction was 
to meet the whole cost of collection (*) Mr. Shore gives two different 
opinions; his earlier opinion is that the Government took one-third,(y) 
but his later opinion puts the Government share at from one-half to three- 
fiftlis.(*) Mr. Elphinstone says that one-third is a moderate assessment, 
4 UmJ that the full share is one-half C*) Mr, Grant says that the proportion 
taken was one-fourth, which he considers to be moderataC**) In Behar 
many villages were assessed at half or even nine-sixteenths of the gross 
produce, pud in kind of the buttai principle.(®) On the whole, therefi^, it 
must be said that the proportion taken by the Mahomedans was in later 
times very much greater than the moderate assessment of the Hindu times, 
and that the cultivators wore left with the barest posUble subsistence which 
the gr^ of rulers and zemindars was always eager to diminish. Under * 
^IrtLoth circumstances the value of the raiyat’s holding was scarcely apprecia- 
‘ . . We, and the only valuable right was the right to receive 

ADwsDs. revenue. But in spite of this it can hardly be said 

Oobden Clab Essay, 167. i 

* Eifth Beport, Vol. 1,18. 
rifth Beport, Yol. 1,18, 862, 367. 

HArlnftton’g Analysis. Vol. HI, 232 (note). 

Fi^ Beport, YoL 1,126, 699. 

Histoiy of India, 76. . 

v/ifeh Bepbrt, Yol. 1,274,878. 
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that the Government had a right to fix its own share at option. The 
ordinary mode of enhancing the revenue Was by imposing abwaba Mr, Mill 
says: (*) ” In India and other Asiatic communities similarly constituted 
the raiyats or peasant farmers are not regarded as tenants-at*wUl, *nor even 
as tenants by virtue of a lease. In most villages there are indeed soma 
rsdyats on this precarious footing, consisting of those or the deseondants of 
those who have settled in the place at a known and comparatively recent 
period ; but all who are looked upon as descendants or representatives of the 
original inhabitants, and even many more tenants of ancient date, arc thought 
entitled to retain their land as long as they pay the customary rents. What 
these customary rents are, or ought to be, has indeed in most cases become 
a matter of obscurity j usurpation, tyranny,* and foreign conquest having 
to a great degree obliterated the evidences of them. But when an old 
and purely Hindu principality falls under the dominion of the British 
Government, or the management of its officers, and when the details of 
the revenue system come to be enquired into, it is usually found that, tbougl^ 
the demands of the great landholder, the State, have been swelled by fiscal 
rapacity until all limit is practically lost sight of, it has yet been theught 
necessary to have a distinct name and a separate pretext for each increase 
of exaction; so that the deinand has sometimes come to consist of thirty or 
forty different items into the nominal rent This circuitous mode of in«* 
creasing the payments assuredly would not have been restored to, if there had 
been an acknowledged right in the landlord to increase the rent. Its 
adoption is a proof that there was once an effective limitation, a real custo¬ 
mary rent; and that the understood right of the raiyat to the land, so long as 
he paid rent according to custom, was at some time or other more than 
nominal.” 

The following are the abwabs imposed by successive Governors in 
Bengal:— 

1. Khasnaviai imposed by Jaffir Khan. 

2. Nuizerana Mokurari 

S. Zer Mahthut 

4i. Mahthut 

5. Fouzdari 

6. Maharatta Ghout 

7. Ahuk 

8. Nuzzerana Manaurgunge 

9. Serf ticca ... By Kasim Ali. 

Other numerous abwabs gradually came iu. 

The Permanent Settlement 

The result of the discussions about the status of the zemindar above^ 
refeired to was the declaration of the Permanent Settlement. The con¬ 
clusion that was arrived at, was that the zemindar is the proper person 
to be settled with. The rules for tile Decennial Settlement of Bengal 
were first promulgated on the Ifith February 1790, but the amended rules 
were p^ed on the 23rd November 1791, which notified that the assess¬ 
ment will “ remain unalterable for ever,” if the Court of Directors approve 

(<^1 -FoUtical Ificouoiny, 13k. If, Cbap. IV, 2, p. US., 
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of such ccntinuancef'). Their approval was expressed in their letter of 
the 29th September 1792, and the proclamation of the Pennanency of the 
Settlement was made on the 22nd March 1793. That proclamation was 
embodied in Regulation I of 1793, in which year fifty-eight Regulations were 
passed on the same day. 

Tlie proclamation is addressed to the “ zemindars, independent taluk- 
The rroclomntion of and other actual proprietors of land paying 

the I’ermanont Settle- revenue to Govomraont in the provinces of Bengal, 
*“®’'** Behar and Orissa,” 

“ The Governor-General in Council declares to the zemindars, indepen¬ 
dent talukdars, and other actual proprietors of land, with or on behalf of 
whom a settlement has been concluded under the regulations above men¬ 
tioned, that at the expiration of the term of the settlement, no alteration 
Irill be made in the assessment which they have respectively engaged to pffy, 
but that they, and their heirs, and lawful succe‘*sors, will bo allowed to hold 
their estates at such assessment for cver(*}. 

“It is well known to the zemindars, independent talukdars, and other 
actual proprietor of lands, as well as to the inhabitants of Bengal, Behar 
and Onssa in general, that from the earliest times, until the present period, 
the public assessment upon the lands has never been fixed, but that, accord- 
4ng to established usage and custom, the rulers of these pro\ince8 have 
from time to time, demanded an increase of assessment from the proprie¬ 
tors of land, and that for the purj)ose of obtaining this increase, not only 
freejuent investigations have been made to ascertain the actual produce of 
their estates, but that it has been the practice to d(* 2 >iivc them of the manage¬ 
ment of their lands, and cither to lot them in farm, or appoint officers 
on the part of Government to collcrt the assessment immediately fiom the 
raiyats. The Honourable Court of Directors, considering these usages and 
measures to be detrimental to the prosperity of the country, have, with a 
view to promote the future ease and happiness of the peo|)le, authorized the 
foregoing declarations; and the zemindars, indepeudants talukdars, and other 
actual proprietors of land, with or on behalf of whom a settlement has 
been, or may be concluded, are to consider these orders fixing the amount 
of the assessment, as irrevocable, and not liable to alteration by any person 
whom the Court of Directors may hereafter appoint to the administration 
of their affairs in this country. 

“ The Governor-General in Council trusts that the proprietors of land 
sensible of the benefits conferred upon them by fhc public assessment being 
fixed for ever, will exert themselves in the cultivation of their lands, under 
the certainty that they will enjoy exclusively the iniits of their own good 
management and industry, and that no demand will ever he made upon them, 
,or their heirs, or successors, by the present, or any future Government, for an 
augmentation of the public assessment, in consequence of the improvement 
of their respective estates'*).” 

To prevent any misconstructiorl' of the foregoing articles, the Governor- 
^ General in Council ma^ some other declarations, 
«$!*.** ' of which the first is: “It being the duty of the 

ruling power to protect all classes of people, and 

(f) Art. 2. I ‘ (/> Alt. 3. I (if) Alt 6. 
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more particularly those who from situation are most helpless, the Governor- 
General in Council will, however^ whenever he may deem it proper, enact 
6uch regulations as lie may think necessary for the protection and welfare 
of • the dependant talukdars, raiyats and other cultivators of the soil, 
and no zemindar, independent talukdar, or other actual proprietor- of land 
shall be entitled on this account to make any objection to the discharge 
of the fixed assessment, which they have respectively agreed to pay." t**) 

But it is finally “notified (^) to the zemindars, independent talukdars and 
Property in tiie Soil as other actual proprietors of land, that they are privi- 
oonferred by the Prods- leged to transfer to whomsoever thejr may think 
““‘**®"* proper, by sale, or gift or otherwise, their proprietory 

rights in the whole or any portion of their 'respective estates without ap¬ 
plying to Government for its sanction to the transfer; and that all such 
transfers will be held valid, provided that they be conformable to the 
Mahomcdan or Hindu laws * * *; and that they bo not repugnant 

to any regulations now in force, which have been passed by the British 
administrators, or to any regulations, that they may hereafter enact.” 

Language has no significance if this was not meant to convey property in 
soil to the zemindar. . 

The only limitations that the Government thought fit to impose 
_ . . . , . upon the proprietory right conferred upon th» 

Driei™ry*nKht**<uL'Hs8er zeuiiudars were the restrictions mentioned in section 
pMei..r> nght <i»u..aed. Keguktion of VIII 1793, and the reservation 

of the rights to legislate for the protection and welfare of the cultivators 
of the soil. The 52nd section of Regulation VIII of 1793 provides as 
follows: “The zemindar nr other actual proprietor of land is to let the 
remaining lands of his zemindaH or estate, under the prescribed 
restrictions in any manner he may think proper ; but every engagement 
contracted with under-farmers shall be specific as to the amount and 
conditions of it, and all sums received by any actual proprietor of land 
or any farmer of land, of whatever description, over and above what 
is specified in the engagements of the persons paying the same, shall be 
considered as extorted and be repaid with a penalty of double the amount. 
The restrictions proscribed and referred.to^in this section are the following: 
“ (1) That no person contracting with a zemindar or talukdar or employed by 
him in the management of the collections, shall be authorized to take charge 
thereof without an .amilnama or ^vritteu commission signed by the 
pmindar or talukdar (j); (2) that the abwabs are to be revised 
in concert with raiyats.and consolidated with the assul into one specific 
jumma (3) no new abwab or mahtut is to be imposed under any pre¬ 
tence (‘) whatever; (4) where custom prevails of varying the potta, according 
to the kind of crop produced, a custom which is expected to decline, and while 
the parties prefer it, the engagement shall specify the quantity of land^ 
the species of produce, the rate of rent, and its amount, and the term of 
the lease (™) &c.; (5) the rents payable by the raiyats were to be specL 
fically stated in the potta, which in every .possible case was to contain thet 
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sum be paid' by them; -when only the rate'caii be specified, as 
w eases where the rents are adjust^ upon a measurement of the lands 
i^r cultivation, or on a survey of thd OTop, or when they are payable in 
kind, the rate and terms of payment and proportion of the crop to . be 
delivered, with every condition shall be clearly specified (®); (6) that 
every ztemindar and talukdar shall prepare a suitable form of potta and 
submit it to the Collector, who, after approval thereof, shall notify to the 
rsiyats that such pottas may be obtained, and no other form of potta shall 
be allowed (®); (7) as soon as the rent was ascertained and settled, a 
potta for the adjusted rent was to be prepared and tendered to each raiyat 
(8) all existing leases are to hold good, unless granted by collusion or 
without authority ; (9) no lahdholders or farmers shall cancel the- pottas 
of the khudkasht raiyats, except on proof of their being obtained by col¬ 
lusion, or that the rents of the last three years were below the rates of the 
peigunna nircMtv/nd/y ; or that they have collusively, obtained deductions 
froiii their rents; or upon a geneiul measurement of the pergunna for the 
purpose ' of equalising and correcting the assessment ('), This rule has 
nO application to 3e^r, where rents in ,kind~aK<,.iisual ; (10) time was to 
be allowed for the preparation and delivery of pott^'to raiyats, and after the 
expiry of this time, claims not supported by pottas were to be non-suited (*) ; 
01) a patwari was to bo established at every village who was to record the 
account of the raiyats (*); (12) all persons receiving rents were to give 
receipts for dependant talukdars, under-farmers, raiyats and others for all 
sums paid by them and a receipt in full on the complete discharge of every 
obligation (®); (13) the rents of raiyats who absconded on account of in¬ 
undation, drought, or other calamity, were net to be demanded from those 
who remained (^); (14) the instalments of rent payable by the under* 
renters and raiyate were to be regulated according to the time of reaping 
and selling the produce (*). 

Such are the restrictions prescribed by the Eegiilation, and to these 
must be added the restriction, that no proprietor should fix the jumma of 
any taluk for a term exceeding ten years, or let any lauds ill farm, or grant 
pottas to raiyats or other persons for the cultivation of lands for a term 
exceeding ten years,—which was imposed by Regulation XLIV of 1793, 
^bject to these restrictions the proprietors were authorized in 1793 to let 
in whatever manner, they thought proper, the remaining lands of their 
fiemindari or estate ; and this letting meant letting to raiyats, as otherwise, 
restrictions (2), (3), (4', (5), (6), (7), (8), (9), (10), (l2), (13) and (14) would 
have had no application. But what are the remaining lands ? In order to 
detennine them, we must examine the preceding portions of the Regulation. 
Th4 fifst forty-seven sections lay down rules as to the persons with whom 
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.settlement should be made, as to the lands included in the settlement,-‘aQd 
so on. Section 48 then provides: “ The settlement having been concluded 
.with the zemindars, independent talukdars, and other actual proprietors 
of land, they are to enter into engagements with the several dependant 
talukdars continued under them respectively, and consequently paying 
jrcvenue through them, for the same period as the term of their own en¬ 
gagement with Government, provided the talukdars will agree to su^ 
revenue, progressive or otherwise, as the zemindar or other actual pr^ 
prietor of land may be entitled to demand from them.” And section 49 
prescribes rules for mukuraHdars and istemraridars who had (1) held at 
a fixed rent for more than twelve years, or (2) contracted for payment 
at a fixed rent with the zemindar or actual proprietors, and declares that these 
two classes are not liable to be assessed with any increase, which obviously 
means increase of the aasul jumma. (*) Section 50 declares that the second 
class of muhuraridars and istimraridara above spoken of, are not to be pro¬ 
tected against Government if the zemindari be held khas or let in farm. Sec-, 
tion 51 tnen lays down rules to prevent undue exactions fi-om dependant taluk¬ 
dars, viz., that their rent could not be enhanced unless upon proof (1) of a spe¬ 
cial right by custom to increase; or (2) of a right depending upon the conditions 
of the grant; (3) that the talukdar, by receiving abatements, has subjected 
himself to increase, and that lands are capable of affording it. Then cornea^ 
section 52 :—“ The zemindar or other actual proprietor is to let the remain¬ 
ing lands of his zemindari or estate, under prescribed restrictions,, in what¬ 
ever manner lie may think proper.” The remaining lands here spoken of 
must therefore be lands remaining over and above tne lands held by the 
mukuraridars, iatemrandars, and dependant talukdars, whe are by specific 
provisions protected from an increase of jumma. This is the only reasonable 
interpretation that can be put upon the section.* 

The Permanent Settlement is spoken of as the Magna Charta of the 
landed aristocracy of Bengal and Behar. We go 
ttemlnt bo™ and say that it is the Magna Charta of the 

dar and raiyat. peasantry too. Wever, Wrote Lord Hastings m 1819, 

“ was there any measure conceived in a purer spirit of 
generous humanity and disinterested justice than the plan for the Permanent 
Settlement to the Lower Provinces. It was worthy the soul of a Gomwallis; 
yet this truly^ benevolent purpose, fashioned with great care and deliberation, 
has to our painful knowledge subjected almost the whole of the lower classes 
throughout these provinces to most grievous oppression—an oppression, 
too, so guaranteed by our pledge that we are unable to relieve the sufierera” 
TThe latter portion of this remark is hardly just to Lord Cornwallis, “ I 
underitand the word ‘ permanency,’ ” he observes, “ to extend to the jumma 
only, and not to the details of the settlement, for many regulations will 
certainly be hereafter necessary for the further security of the ralyats lit 
•particular, and even of those talukdars who, to ray concern, must still re- 
mam in some degree dependants on the zemindars, but these can only be 
made by Government occasionally, as abuses occur; and I will venture tp 
e^ert that either noV, or ten years hence, or at any given period, it is impos¬ 
sible for human wisdom and foresight to form any plan that will not re- 

■ (c) S, 67. 

* This nrgnindnt was for the first time advanced by Sir. Field in bis Disest ot the Rent 
Law. • ' , 
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’ quire such attention and regulation. I cannot, howe''’er, admit that such re¬ 
gulations can in any degree affect the rights which it is now proposed to 
'Confirm to the zemindars. I will never ^low that in any country Govern¬ 
ment can be said to invade the rights of a subject when they only require 
' for.the benefit of the State, that he shall accept of a reasonable equivalent 
' for the surrender of a real or supposed right which in his hands is de- 
' trimdntal to the general interest of the public, or when they prevent his 
■ committing cruel oppressions upou his neighbours or upon his own 
dependant^” 

Let us now examine the effects of the Permanent Settlement. There 
were thfee parties whose relations had to be deter- 
PamlnlntSettleLit.® mined,-yiV., the State, the zemindar and the culti¬ 
vator. The relation between the State and the zemin¬ 
dar was fixed once for all by the Permanent Settlement. The State made over 
its proprietory right, as against the cultivators, to the zemindar for a fixed 
contract sum, reserving its sovereign right of protecting them against oppres¬ 
sion. The relation between the zemindar and the raiyat was understood to 
be that of a proprietor and a tenant, subject to some restrictions only as 
shown above. 

The following propositions may, therefore, be taken as established:— 

(1) The State had a customary right as proprietor of taking a specific 
share in the gross produce of the land. This right the East India Company 
relinquished for a fixed contract sum to the zemindars by the Permanent 
Settlement, (y) 

(2) The zemindar was recognized as actual proprietor of the estate, and 
, was entitled to let his lands to the subordinate holders on any terms he chose, 
subject to some restrictions. 

• (3) Those restrictions protected the raiyats existing at the time of the 

Permanent Settlement to a certain extent. 

(4) The State had again the sovereign rights of protecting all classes of 
subjects against oppression. This right was expressly reserved to the State 
by the Permanent Settlement in reference to the cultivators of the soil. 

(5) The State had also a sovereign right of taxing all classes of its 
, subjects, including landholders and cultivators. This right was not given 

away by the Permanent Settlement, and it is upon this right that the 
’Government supports the revival of the income tax against zemindars. 

(y) Lord William Bentinck, the GoTernor«General, wrote to the Court of Directors on the 
'.SSth September 1832 : '* Tiiere is no disputing the fact that in 1793, the British Government 
disciaimed for itself and in favor of the zemindars ail claim tQ the rent of the land, in con- 
'kideration of a fixed annual revenue, which the zemindars bound themselves to pay. The 
reflfulations of Government provided at the same time for the preservation of all rights, pres¬ 
criptive and other, of all the cultivating classes. The raiyats were heretofore nominally ,the 
.tenants the State,' but they became dejnre, what they bad long been defacto, the tenants 
of the semindars, whose demand on them was thus acknowledged and legalised to the extent 
’of the GoYernment share of the gross produce of the soil, what that share, what pro¬ 
portion it bore to tbe whole, never having b(en defined. But at the same time in fixing the 
rOTenue in perpetuity, the Government compromised no right'but its own to the increased 
'yent which would have accrued naturally from increased produce, ^hanced prices, and the 
-t^faimhig of waste lands, and no act of the Government could be construed as legalis- 
Jj^Sidteand on the part of the zemindars of more than the proper land-rent, i.e., the 
d,bTe 7 lip].eiit share of. the produce ; bnt.at the same time all that the cultivating classes hod a 
yisht to demand was that the. proportion which tbe Government share shonld bear to the 

pnodqce of the soil shouhi be regulated on some fixed principle, which might always 
and .easily be applied to. The rent realiseil by the zemindars would finctimte more or less 
iiuder tiuoh a priuui pie.” 
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(6) The Permanent Settlement made no rules'cxceiJt those “ re'stric- 
tions,” for the regulation of the relation between the landlord and tenant. 

(7) The Permanent Settlement did not mean to affect customary 
rights 

Post-Decennial-Settlement (1793—1859.) 

The period that followed the Permanent Settlement and preceded the 
legislation of 1859 is characterised by an anxious effort of the State to 
secure its own revenue. While stringent rules were enforced for the 
realisation of arrears of Government revenue against the zemindar, great 
facilities were offered to auction-purchasers at a revenue-sale to avoid incum¬ 
brances. The whole tendency of this period is conservative : Regulation XLIV 
of 1793(*) provided that an auction-purchaser was entitled to cancel all 
engagements which the former proprietor shall have contracted with 
dependent talukdars and raiyats whose lands may be situated in the 
estate sold, with some exceptions (see pages 68 to 69 post), and similar- 
provisions were enforced for the cancellation of the leases of suboi’dinate ten¬ 
ants by Act XII of 1844 and Act I of 1845, ('pp. 70—71.) Regulation VII of 
1799 was another powerful engine in the hands of the zemindar for depressing 
the raiyats. Self-interest or severity of assessment led to numerous sales of 
estate after the Permanent Settlement, and nine-tenths of the lands ^ 
were soldi"). The operation of these sale laws was more or less destructive 
of subordinate interests, and the proprietory right conferred upon the zemin¬ 
dars by the Permanent Settlement gradually grew into an estate in the legal 
sense of the term of much greater dimensions than the English fee simple. 
Not only were all other estates ignored to create it, but by the device of the 
sale law, as often as Government revenue was not paid, all subordinate in¬ 
terests created since the Permanent Settlement were annihilated, and the 
higher estate handed over to its new possessor free of incumbrances. This will 
be apparent if we trace the history of the tenant down to Act X of 1859. 

”The three essential questions that now occupy the public mind, ” says 
one of the legislators,!^) “are the throe F’s, viz., fixity ,of rent, fixity of 
tenure and free sale.” We have traced the original rights of the cultivator 
under these three heads, and endeavoured to show how they stood in the early 
part of this Introduction; it remains only to follow up the discourse down to 
Act X of 1859. 


First as to settlement of rent .—^The problem of Indian rent cannot bo 
The correct theonr doubted to be One of great intricacy. “To see this, 

^ “ says Sir Henry Maine,“ it need only be stated that 

the question is noc one as to a custom in the true sense of the word; the 
fund out of which rent comes has not hitherto existed, and hence it has not 
been asserted on either side of the dispute that rent (as distinct from ^ 
Government revenue) was paid for the use or occupation of land before * 
the establishment of the British ■ Empire, or that if it was paid, it bore 
any relation to the competition value of dhltivable soil, • * * 


<*) Section B. ■ 

{a) The evidence of Mr. Traut before the Select Committee of the House of Cmomoas 
<1882) 234J, 2342 and of Mr. Hilt Mackenzie, 2698. 

(6) ^nja Shiv Prasad’s Speech. 

<<’} Village Cornmnnities, p. IW. 
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But the question is what vestiges remain of ancient ideas as to the circum¬ 
stances under which the highest obtainable rent should be demanded for the 
ifte of land ? The most distinct ancient rule which I have discovered occurs 
in the first of the official volumes containing the version of the Ancient- Laws 
of Ireland published by the Irish Government. ' ‘ The three rents,’ it says, ‘ are 
r^k-rent from a person of a strange tribe, a fair rent from one of the tribe, 
and the stipulated ■rant which is paid equally by the tribe, and the strange 
tribei’ (Leuchus Mor., p. 169). This very much expresses the conclusion on 
the subject which I have arrived at upon the less direct evidence derived 
from a variety of quarters. The Irish clan was apparently a group much more 
extensive and of much looser structure than the Eastern or Western village 
community; it appears even to*have embraced persons who cannot be distin¬ 
guished from slaves. Yet from none of these (apart from express agreement) 
could any rent be acquired, but a rent fair according to rectdved ideas, or iu 
other words, a customary rent. It was only when a person is totally uncon¬ 
nected with the clan by any of those fictions explaining its miscellaneous 
composition which were doubtless adopted by this (as by all other primitive 
groups)—when such a person came asking for leave to occupy land, that the 
best oargain could be made with him to which he could be got to submit.” 

The principle for settlement of rent inculcated in this dictum, therefore 
consists of: (1) contract rent, which would apply equally to the same as 
well as strange tribe ; (2) customary rent, which would hold good to one 
of the same tribe ; (3) competition or rack-rent for one of different tribe. 
Applying this maxim to the primitive group of the village we had contract 
rent both for khudkasht and paikasht ; customary rent for khudkasht 
alone, and competition rent for paikasht; or coming to a later period we 
ought to have freedom of contract both for occupancy and non-occupancy 
raiyat, customary or prevailing rate for the occupancy raiyat, and com¬ 
petition rent for non-occupancy raiyat; and we shall presently demonstrate 
that this is the rule which has been adopted, consciously or unconsciously, 
in Indian Legislation throughout. The Rent Commissioners who have 

discussed the question at length (see pp. 133—143’ 
sionew. omnus- post) observe : that rent canonly .be settlea by custom,f 

competition or by law (p. 139, post), and that! 
inasmuch as on account of the disturbing element of the sale laws, custom 
has not settled rent, and inasmuch as the ruling power has a right to 
determine the rent payable by the raiyat to the zemindar, the Govern¬ 
ment ought to determine what share of produce should be fair for the 
former to recover from the latter (p. 140, post). Now in this statement 
of the Commissioners, there is a confusion of ideas. In the first place 
tiiey seem to labour under an impression that settlement of rent means 
^fixity or unohangeableness of rent; secondly their argument amounts 
'only to a reasoning in circle. When we ask what is the best possible theory 
of settlement of rent, we mean what rent is fair and equitable, and if the 
Gbmmissioners tell us in answer <^that the Government will tell us what is 
feir and equitable rent, our knowledge is not advanced one whit more than we- 
pi»88e8se(L But the Commissioners also say that the Government will 
oonsid^ that to be a fair share which, will leave enough to the cultivator of 
the soil to enable him to carry on cultivation, to live in reasonable eomfort, 
and to *participate to a reasonable extent in the progress and improt^^ing 
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prosperity of His native land (p. Iii0,^poat). These are certainly nobler 
ideas, and a landholder having the true interest of his estate at heart -will 
possibly fully adopt them in their letter. The question, however, does not 
rest there; both parties concede that the rent should be fair, that the cultivator 
should have a reasonable subsistence and comfort. The (]^uestion resolves to this, 

-—whether the fairness of a rent should go by the notion and ideas,^ or the 
fiat of the Government, or by the received notions of the public; m other 
Words, by the arbitrary will of the Government or by custom ; thirdly, the 
Government in the present case has, as a matter of fact, no right to deter¬ 
mine the proportion of rent which the zemindar is to receive from his 
raiyat. If the Government had any right to determine the proportion 
of produce that it was to receive, that right has'been made over to the zemindar 
for a contract sura. This is clear from the preamable of Regulation XIX of 
1793 and the Proclamation. The preamble says: " By the ancient law of 
the country, the ruling power is entitled to a certain proportion of the 
produce of every bigha of land, deinandable in money or kind accoiding 
to local custom, unless it transfers its right thereto, for a term or in perpetuity 
or limits the public demand upon the whole of the lands belonging to an 
individual, leaving him to appropriate to his own use the difference between 
the value of such proportion of the produce and the sum payable to , 
the public, whilst he continues to discharge the latter; ” and the Proclama- f 
tion while fixing the public assessment trusts that " the proprietors of land ■ 
sensible of the benefits conferred upon them by the public assessment : 
being fixed for ever will exert themselves in the cultivation of their lands, 
under the certainty that they will enjoy exclusively the fruits of their own 
good management and industry.” {d) 

At the date of the Permanent Settlement there were two classes of 
How tho correct theory actual raiyats in the laud, the khudkasht and the 
of rent has practically paikasht, and a class en 'posse, who though then belong- 
developed. rank of paikasht, might at any time 

grow into the other class. For the khudkashts then existing on the land, 
section 60 of Regulation VIII of 1793 provide that their pottas are not to 
be cancelled except "upon proof that they have been obtained by 
collusion, or that the rents paid by them within the last three years 
have been reduced below the rate of the nirikbundi of the pergunna, or that 
they have obtained collusive deductions, or upon a general measurement 
of the pergunna for equalising and correcting the assessment.” This is then 
the first rule of settlement of rent that wc find in the Regulations. The 
main principle underlying this provision is that the khudkasht raiyat 
then existing on the land was bound to pay rent at the pergunna nir'ih^ 
hundi ; that is in fact the sole test of the maintenance of his potta. This 
is more clear in Regulation XLIV of 1793, section 6. The auction-putv- 
chaser could recover from raiyats and under-tenants whatever the for- * 
mer proprietor would have been entitled to demand according to the 
established us^e and rates of the pirgana or district in which such 
lands may be sitiuated (see p. 68 post). It ought to be recollected that 
that time there being more demand for cultivators than for lands 
roe paikasht used ‘ to pay a lower rent than the khudkasht For 'the khud- 


{d) See ante. 
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Tcaslit, the Legisiatuife provided the pargan^ or customary reut to be the limit 
of rent. It was never the contemplation of the Legislature that this 
also should, be the settler of the paiksisht, because as shown in the early 
part of this dissertation their original position as tenants-at-will subjected 
l^em to contract rent and did not entitle them to claim customary rent. 
The khudkasht is a member or a brother of the village group, and 
for him therefore the ancient rule of customary rent ought to be the 
rate of rent. For paikasht or khudkasht enposse, section 52 of Begulation VIII 
of 1793 provided that the zemindar could let his land to him in whatever 
manner he- may think proper, thus leaving him entirely to contract rent, 
Th^e Permanent Settlement, however, possibly did not mean to affect custo¬ 
mary righte, and if by custom of the country a cultivator came to be recognized 
as a khudkasht raiyat, his rent would in many cases be determined by the 
customary rent. We may, therefore, assume that the Permanent Settlement 
Regulation accepted the old theory of rout, that the khudkasht was to pay 
the customary rent and the paikasht the contract rent. For the latter no 
limitation whatever was made, except the prohibition of abwabs, &c. It has 
been argued by competent authorities (e) that since the potta was to be sub^ 
mitted to the Oollector(/) the zemindar’s right of reut was subject to the re¬ 
vision of an officer of the Govennnent. This point has been cleared by section 
• 6-of Regulation IV of 1794, which provides that “the approbation of the 
Collector recpiircd to be obtained to pottas by section 5>S of Regulation VIII 
of 1793 is to bo considered to extend to the form only.” The provisions 
about the revenue of pottas at the pavgana rates only show that they were 
the highest rent then obtainable from a khudkasht, and as the paikashts 
were till then paying a lower rent than his, that rule sufficed for both, 
it being unnecessary to provide for a limit of the rent of the paikasht. 

It is singular that except in section 60 of Regulation VTII of 1793, 
the term khudkasht docs not occur in any of the numerous Regulations that 
have boon passed during 1793 to 1819. The only mention of it that we can 
trace after 1793 is in section 11 of Regulation VIII 1819, where in protect¬ 
ing him against a purchaser at a patni sale, he is described as “ resident 
and hereditary cultivator,” which obviously implies a descent from an ancient 
tenant. The term “ hereditary,” seems here to be used not in the sense of 
iranmnissihie, hut oi Imnsmitled, hy inheritance, conveying a sense of in¬ 
herited rather than heritable right. Hence in 1822 we find that a distinction 
had grown between ancient khudkasht and new khudkasht. Regulation XI of 
1822, while giving to an auction-purchaser at a revenue sale the advantage of 
'Cancelling the pottas of under-tenants prescribes : “Nor shall the said rule 
bo construed to authorize any purchaser as’ aforesaid to eject a khudkasht 
kadimi raiyat, or resident and hereditary cultivator having a prescriptive 
, right of occupanc}'. Nor shall a purchaser demand a higher rate of rent 
•from an under-tenant of cither of the above descriptions, than was recoverable 
by the former malguzar, saving and except cases in which such under-ten¬ 
ants may hsive held their landS under engagements stipulating for a 
lower rate of rent than would have been justly demandable for the land, in 
■ consequence of abatements having been granted by the former malguzars 

1 -- . ---- --^ ■■ — - - - - T-r - 

__ ... <«) Mr. O’Kincaly’s Minute, p. 436—438. Vol. IIS. 

(/) Section wS of Regnlalion VIII of 179. * 
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from the old-established rates by special favour, or for a consideration 
or the like, or in cases in which it may be proved that alluding- to the custom 
of the pergunnah, mouzah, or other local division, such under-tenants are 
liable to be called upon for new assessment or other demand not interrlicted by 
the Regulations of the Government” Observe that here only kadi mi khud- 
kashtsare protected, but not khudkashts in general; and oven Avith regard to 
the former the established customary rate was the only limitation of 
their rent This distinction is more definitely traceable in 1841. Section 21 
of Act XX of 1841 runs thus : “ And it is hereby enacted that the purchaser 
of an estate sold under this Act, for the recovery of ai’rears due on account 
of the same, in the permanently settled districts of Bengal, Behar, Orissa 
and Benares, shall acquire the estate free from all encumbrances which may 
have been imposed upon it after the time of settlement, and shall be entitled, 
after notice given under section 10, Regulation V of J812, to enhance at 
discretion (anythiDg in the existing Regulations to tho contrary notwith¬ 
standing) the rents of all undcr-tenure in the said estate, and to eject all 
tenants thereof with the following exceptions.” And exception No. 3 
** is laud held by Jehudkasht or kadimi raiyats having rights of occu¬ 
pancy at fixed rents, or at rents assessable according to fixed rates under the 
Regulations in force.” The words “ enhance at discretion” in the section, and 
the disjunctive word “ or” in the 3rd exception, are very significant. The • 
disjunctive shows that in 1841 only those were recognized as khudbisht 
raiyats Avho were kadimi raiyats, while all the rest Avere not kkudkashta 
and the purchaser could enhance their rents at discretion. The kadimi 
khudkashts could be assessed only according to the pargana or customary 
rate. 

The pargan® rate had, however, come into disuse as early as 1812. 
Mr. Colcbrooke dfO\v tho attention of the Government to this fact, (see pp. 
75-76, post), and suggested three rulos of assessment: (1) the pargana 
rate; (2) where such rate Avas not asccrtaine.blo, the rate or rates 
payable for other lands of similar description and of the same quantity 
in the vicinity; and (3) Avhen the whole estate Avas to be assessed, the 
highest rate paid for the same lands in any one year Avithin the period of 
three years last past. These rules Avere embodied in Regulation V of 1812, 
and the provisions about the notice of enhancement Avas first started, in ss. 9 
and 10 of the enactment. This . Regulation also gave a great impetus to 
contracts and agreements between the parties. 

Secondly as to ouster .—The Permanent Settlement made no express 
provisions for it; though the landlord having an option to let his land in any 
manner he thinks proper, might have stipulated a condition about forfeiture 
or ejectment; and if old custom had its play, the paikasht Avas liable to eject¬ 
ment at will, and the khudkasht for non-payment of rent. Indeed, there • 
being more demand for cultivators than for laud in those early times, it 
was not neces^y to provide for rules oftejectment at all. The Sale Regu¬ 
lations, however, made express provisions for cancellation of pottas and ouster, 
and when we recollect the fact that nine-tenths of the estate were sold, we 
must assume that when a demand for land arose, the holders of the estates 

did not. foil to take advantage of the sale provisions, and the contract 
right. 
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Thirdly as to transfer. —Of transfers of raiyati holdings we have no 
taace. Wo have already shown that before the period of the British 
Government, alienability not was an incident of raiyati holding. Tho 
earlier Hegulations seem to have adopted this view. It is not clear from clause 
7, section 15 of llegulation VII of 1799 which speaks of “ a lease-holder or 
other tenant having a right of occupancy only so long as a certain rent or a rent 
determinable on certain principle according to local rates and usages be paid, 
without any right of property or transferable possession,” whether the transfer- 
ability refers to the raiyati holding. * But section 33 of Regulation XI of 1822 
provides: “ Nothing in the said section (9 of RegulationV of 181'2) was in¬ 
tended or shall be construed to affect tho right of any individual possessing a 
transferable or hereditai'y right of occupancy to contest the justness of 
the demand so made” ; we can infer from this that in some places a custom 
had grown making the khudkasht right transferable. 


Act X of 1859 . 

With the introduction of Act X of 1859 dawned a new era in the his¬ 
tory of the landlord and tenant It was in that year that the sale laws were 
settled by Act XI of 1859. That was the first Act by which the Govern¬ 
ment redeemed the pledge of protecting the raiyats that was given in the pro¬ 
clamation of the Permanent Settlement. It has, therefore, been styled the 
Raiyats’ Magna Charta. It were better to call it the Confirmation. 

At the time of the passing of Act X, two things required legislation : (1) 
it was doubted whether prescription or residence in the village should consti¬ 
tute a khudka>*ht raiyat. It was nccossaiy to remove that doubt by positive 
legislation; (2) it was necessary to find out some definite rule for enhancing 
the customary money rent (p. 93, posi). 


The first of these problems was solved by the legislators of 1859 by aban- 

Th.kh.akMhtrcn.oa. prescriptive test in determining the rights of the I 
khudkasht The period of prescllpHbn in the case of land has ’ always 
been twelve years in India, and this had probably some influence in 
^tfmining the period chosen. Act X of 1859, section 6, therefore 
provided that “every raiyat, who shall have cultivated or held land 
for a period of twelve years, shall hawe a right of occupancy in the 
land so cultivated or held by him, whether it be held under potta 
or not, so long as he pays the rent payable on account of the same ; but 
this rule does not apply to khannar, nij-jote, or sir land belonging to the 
proprietor of the estate, and let by him on lease for a term, or year by 
^ year, by a raiyat not having a right of occupancy. The holding of the 
* ’{{i.tlier or other person from whom a raiyat inherits shall be deemed to be 
the holding of the raiyat within the meaning of this section.” This pro¬ 
vision substantially restores the khudkasht raiyat to his former position, 
for probably in Hindu and Mahomedan times a raiyat, who had cultivated 
the same holding for twelve years, would have been considered to have 

f iven the pledges required by the community for protection against ouster. 

t was also evidently following the principles * of the ancient system that 
the Ulwmar nijfote, and sir lauds were excluded, such land being in the 
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immediate occupation ot cultivation of the zemindar, or if not so; at- 
least not occupied by the khudkashts. Sir Henry Maine (g) observed;— 

“ There was too much around the earliest Anglp-Indian observers which 
seemed inconsistent with (to say the least) the universal occurrence in 
India of the English relation between landlord and tenant:at>will for 
them to assume unhesitatingly that the absolute ownership of the soil 
was vested in sOme one class, and that the rest of the cultivating community 
were simply connected with the proprietary class by paying for the use of 
the land whatever the members of that class saw fit to demand. They did 
assume that the persons who were acknowledged to be entitled to have 
the highest rights in the soil, whetjier within the community or without 
it, bore a very close analogy to English land-owners in fee simple. They 
further took for granted that the great mass of the cultivators were 
tenant-at-will of the English pattern; but they gkave effect to their 
doubts of the correctness of those analogies by creating'between land-owner 
and tenants-at-will an intermediate class of protected, or, as they are called 
in the East, ‘occupancy tenants.’ When, under the Government dispos¬ 
sessed by the British, any cultivator was shown to have held his land by 
himself or his ancestors for a certain space of time, he was declared to 
entitled to a qualified protection against eviction and rack-rent. By a 
recent legislative enactment this principle has been generalised, and any* 
cultivator who even under the British Government has been undisturbed 
by his landlord for the like period is invested, in some parts of India, with 
tne same protection. But at first the rule, of which the origin is uncertain, 
was probably intended as a rough way of determining a class which in 
some sense or other was included within the village community. The exact 
period of occupation selected was twelve years, the longest time during 
which it seems to have been thought safe to carry back into native society 
an enquiry upon legal evidence into a question of fact.” 

This provision, however, brought in a radical change in the economy 
and constitution of the peasantry of Bengal. For the old distinction of 
raiyats into khudkasht and paikasht, we had now the broad division 
of raiyats having a right of occupancy and those having no such right, or 
occupancy raiyats and tenants-at-will. The Bengal Tenancy Act has 
re-introduced the element of residence in the village (see section 201, has 
given the occupancy raiyat an option to change lands in the same vHlage 
[see section 20 '2)] and following the old custom has given him a right to 
hold fresh land in the village on the same tenure as the old (section 29), and 
has made his right heritable fsection 26). He is not liable to ejectment 
(section 26), and thrft even if he defaults to pay rent (section 66),—which 
however is a provision that goes beyond his ancient rights. 

As to enhancement, the authors of Act X of 1859 at first proposed 
„ , , two rules: Ist, the prevailing rate payable by the 

same class of raiyats; 2nd, increase of rent for in¬ 
crease of area. But before the Act was passed, another very equitable rule 
was introduced, viz., the increase of the value of produce, or of productive 
powers of land (see pp. 146—147), and all these rules were limited by an¬ 
other condition which was that the rent should be fair and equitable. The 
first of. these, rules, it ought to be observed, is no other than the old cus- 


(^) Village Commauity, p. 183—olSA, 
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t^maay rent (see pp. 175—176, post). These rules have been substantially 
reproduced in the Bengal Tenancy Act (sections 30—39), only the third 
baa been removed from the grounds of enhancement and restored in 
Section 52 of the Act, and the second has been developed (sections 30, 
32,33,39). 

Act X of 1859 subjected the lenant-at-will to the terms of his land- 

lord, and if he refused those terms he could be ousted 
““ (sec p. 192, post ) The occupancy raiyat as all 

other tenants were liable to ejectment for defatilt of pajmeut of rent (p 265, 
post.) The Bengal Tenancy Act protected the non-occupancy raiyat by 
several conditions (see sections 44, 47, p. 194, 202, post) and the occupancy 
raiyat, raiyat at fixed rate, and *the permanent tcnuie-holder, arc no longer 
liable to ejectment even for an-ears ot rent. Here the occupancy raiyat gets 
an advantage over his predeccs'sor, the khudkasht. 

The statutory right of occupancy, which is a creation of Act X of 1859, 

u as not Jjansferablo jfpsQ /gefo . (See pp. 123—128, 
rans cm. B\it"wKoic there was a custt)ra which allowed 

a transfer of occupancy holdings in spite of the landlord, that custom was 
maintained. When the Beng.il Tcuiancy Act was in the anvil, it was proposed 
to give a statutory transferable character to the occupauc 3 r raiyat. That pro¬ 
posal has, however, been abandoned But where it is traiisfeiablo by custom, 
such custom has been recognised [cl (<i)ofs. 178 (p 380, post) and illus¬ 
tration of section 183 (p 393, 250 a^)] 

In the lanmiage of His Excellency the Goveinor-General and the 
Hon’ble Kristo i)as Pal, we may conclude that the Bengal Tenancy Act is 
both a restoration and redistribution of pioperty. 


Subinfeudation. 

“It is a natural consequence of hereditary benefices,” says Hallam, 
** that those who possess th(‘tn, carve out portions to be held of them¬ 
selves by a similar tenure.” By the same law of nature, the 
Permanent Settlement gave an enormous impetus to subinfeudation. 
Sir George Campbell^ observes (A) ; “ At the Permanent Settlement, 
Government by ab heating its position as exclusive possessor of the soil, 
‘imd contenting itself with a permanent rent charge on the land, escaped 
tbe&be forward all the labour and risks attendant upon detailed manage¬ 
ment. The zemindars of Bengal proper were not slow to follow the ex¬ 
ample set them, and immediately began to dispose of their zemindarics 
in a similar manner. Permanent under-tonurcs, known as patni tenures, were 
created in large numbers, and extendive tracts wore leksed out on long terms. 
By the year 1819, permanent alienations of the kind described had been 
80 extensively effected that they were formally legalised by Regulation 
VIII of that year, and moans afforded to the zemindar of recovering arrears 
of rent from his patnidars almost identical with those by which the 
demands of Government were enforced against himself. The practice of 
granting such under-tenures has steadily continued, until at the present 
day with the patni and subordinate tenure in Bengal proper, and the 
forming system of Behar, but a small proportion of the whole permanently 
settled area remains in tho direct possession of the zemindar.” When aU 


(A) Bengal Administratiou Report, 1873-71. p. 74, 
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intermediate (even to the lowest) interests became rights of property in 
land, not only could the owner of any such interest earve it as a subject of 
property into other interests, by encumbering or alienating within the limits 
of the right, but even his ownership itself in%ht be of that complex 
heterogenous kind, which is given in Hindu joint coparcenary. The under¬ 
tenures and incidents have been described in pp 52—^71 post They a#C 
so numerous that it is impossible to give an exhaustive classification of them. 
The following table is given by iSlr Field^fe^ in his Landholding as being 
useful in helping to foim an idea on the subject: 
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KEDAR NATH ROY. 


THE BENGAL TENANCY AllENMENT ACT, 

- O - 

(Passed on the 10^4 Pebruat^ t88fi). 

An Act to amend sections 12 and 13 of the Bengal Tenancy Act, 1885. 

- £1 - 

Wherkas it is oxpodiont to anujul srclions 12 and 13 of tin* Bengal 
Tenancy A<‘t, 1065, lu iji.inuoi LcitiualtLi .ij*p(MM»g, It is eu.ickd 

fOe ioJIows:— 

1. In section 12, sub-section (1), bcioio tlio \>ou! “ nioitothe 
Vot'd “uhufiuctiKiiy” shall bo insoitcd. 

2. (1) In section 1.3, sub—ect ion n), b* loic the mouK “the rouit" 
the wolds “ or when .i moitofi^o ot a peiiununt lenute, othoi thin an usu- 
li'uctuaiy moitoage tliucol, is btieclo''ed” shill bo inseiud. 

(2) In the same sub->. 001101 ), b<iine the \ioid “ ic iniie'’the M 01 Js 
**or makili!' iidccieo 01 oidcr absolute loi tho toicolosnie,” siiill bo luseited. 

(3^ In the same sub-section, befoio the woids ‘‘to pay into 
|1»e wolds or luoit^aoeo” shall be inserted 

(4) In llio same sub-sechon, beloie tho wouls ‘‘on tlio Jandloul’* the 
VOi’ds “01 final ioiecloaiiie” sh dl be insciled. 

i, (5) In section 1 . 3 , sub-section (2), befoic the woids “tho Comt’^ the 
ijtrords “or the deciue 01 oulci abbululc loi the ioieclosute has been made’’ 
ahall be inserkd. 

(6) In tho same sub-bcction, befoie tho uoids “in the prcsciibod form'^ 
tho \\ot'ds “01 final luieclusuie” bh.\ll bo inaoited 






THE BENOAL I^ENANCY ACT. 1885 ; 


ACr No. VIII OF 1885. 

PASSED BY THE OOFEliHOR OENERAL OF INDIA IN COUNOIB, 


(Received the vb'^Lht of JTis RiLvUinrij the Qo ter nor General m 

(Ik llthMoich ISS)) * 


An Act to at mid (fud ( in^ihd tfi certain cvnctnieni^ relating in 
the hail c( Landhtd an / Tenanf within the fen itoi lei undtv 
(he ubnitudmt'on of the Lmilenanf~(ro> n ntr of Bengali 


Hi f 11.^ 1> 11 

Jit f it if Kt t * 

\ I* w ot 111 * 1 m 1 nn 1 


ti lu( 1 1 > " I Ui h u I r< 1 ) 1 } lo iH the Bengftl 
t>}i 1 I f i til mile ^}(i.iiv 1* ili'«atioa of 


w ll I I) I 
( nil >I " , 

111 ll *1 unt I Ik Li uL* u inl <TO\(tnoi, it 18 su<l, ftt' 
« >11 tin! L 1 ij 11 in'. } lit famuli Ik 11k /< mm I u •) .h to tltti 
lilu nit} un ll * til jicv lit 1>)\ oi ( i\i n mi 1'puud nut-', n lUMons to* 

})i (Ic tnnu at m i iil} litc nitli i ii •'mil)l> •^nmniiij pioidluro, 

rniM«> tlitm »,•> mdi >in tin | i k I'.tmc «l th ii n pio^iUeiJ 

flic 1 113 at s’ ti.mut MIS ll til nil Liiiii > pi t ifi 1 nil stum, them’d aa t<» ' 

fhvivte 013 1* u (li th ll It ID 111 1(1 tf> siiilt 1 111) liih in th* pixttsS. It W#s'^ 

t mud, h )M« (.1, uupi ssihl to ti mu a }i tdmi mIikIi shill ht puleitly taw 
hjtlipiitu , md jet ilttid suili‘-punl Imhuis lO the /eniiudii as he seeks 
‘’(line I III S(lo(t CimunftLt 11 (’nmu I i] pi iitc t 11 npoit on the Bdl mged 
jnngiijih fJiiil thoi JhpiitilK ji jii<t\ (I t uin-, up the lenMoa ot the KoAi. 
liiw ol Boiled m , null h 111 i* c mi] u hem 
lii't hy till* B( igd nunnnnt Sir ^slih \ 
ol the .Jrd Ap d I'lTO, jn p s».(l ti qipnni a hpn nl t (•mmi''Siou mIi > MOiild (O 
‘ pu}) uo a < III lul nil 1I3'-u iiid dij/cst tl tin. < Mstinj; sLiLutoij and ci«*o Ktws ; (iZij 
considii the sujgi stuni-^ loi mm inluu itttli il lui\c lin n } ut toiixaid 01 latejeai^jf 
and (i) piopau ,i Unit Bill uuhodyiiijf siuh additions to the snh'tautiie liw, anti 
sti h inipioicnionts lu the ] iw ot pi ki luit, is m vy tounmnd thembeltoa tp 
thvii iilg[rn,iii” Tlu Comm ssuni toiisisttd ot (1) llu llon’ble Jf L Dainpiei'ji’ 
Memlxr ol the Boaid ol llmtnue , (2) tlie Hon bit *1 O’Kmtih, Legd Rem^flat" 
braaicei , (d) Hi. C D, Field, L.L.U, Judge .of BuidMau, on sptcial duty j 


eiuiM m mmi tliiii m i^ c intempl ifced ai.^^ 
li ll 11 tin M t'Mi, m his ^0 ^■’l 2 -JJ 7 L^l,'‘' 



'TfiC JUiNT 01!* BEJICAI 


^ ^larrmn, Secretary to the Boatd of Beireinie; and ( 5 ) Bnboo Biojendro KtJtn&t 
^^ttboTduiatt'Jati^e of tlio 2 ‘f-Per£,mma 1 i'*, blr A MA<kf u/ie viis subscfjnontly 
the Conmll^su)n ou the 2nd Ittctmhei lh 79 , and Hnlx>o Peaiy Mohan 
jjfeo and Mohmi \rolnn Boy on tin loth idun A Bent roninnttee bat irndet: 
dthiuti5-»ion in Bchnr to con'.uhi Un (jatsliou of tlio Buit Lan ttir Debar, The 
n^sjon buhmittid theji upoit with tin u Diatt bill on tlu l‘)th June 1880 
Bill 19 known as the Connni'.siou Bill Consulei ihh difTcience of opinion 
especially with rej?aul to the ch ui,?tb made m the sab'jtinti^c law, and 
. Wafe the sensation cieitcd. Sii A^hify ThUn, thtretore, found it nwessaiy to 
■Ml. Beynoldsj a Sedttoy to tho Bm^d CroMiimoit, and a JMcinlHr of the 
[(aitro Conucil of theGovnuoi (liinnl on ’pdiil tlnt>, in conutitiou with the 
the Rout Law, with in^.ti act ions to tiMt tlu inif wi mt loc d ti and Ihfre 
<»feir With leadinj; < hiti il and non dluul ] isons u tbo ‘-uliut of the Bill, 
y© and tousidu, in o nnnmnn.ation with tlu Ben.>d Uoxiinmeut, all the 
irepoits and itLommcnd iti >11) tint might corn* to hind, and to prepaio a 
1 embodying the iiltmiiti ikw' cf the Loc d G>\<inuieut Mi Reynold) 
itted his Monurindunon th< Rml loll on (lit ISth Miy 18'-1, md jneputd a 
ed Bill which w IS -eHh I 1 v Sn V^ldti I lui nnl i kii wu -is tlu Btngil Bill. 
„^hird Draft, with ill nttC'-^irt | n i'., wtu nl m( id tolln M ij< ty’s s, ticl iry 
State for Ind i by tin Ch viiiiun iit (I in hi on tin J 1 t M ith IS8i, l>ut the 
^ (Lord Hittinf,ton) th'-ijpntl tin nu isnu on iiuiv niUtml j uits 
iS ■I^'»patih of the T 7 th Viigii^t JS 82 , t"* whuh in m^wti w is st nl by the 
eitnmeut of ludu rn (lit 17 th 0 (t Id l8sj Il» s,(.i(tnv d Shiti, b> » 
■am of the 1 >th Dc(duld 188 > ilhieUihis < i inion lit ^i mt I <.iiiction 
^the introdu* lion ot fh m i m< lu 11 I gT^ll(\( ( i urn 1 1 ht («f\dii- 

of India, ihcn»lbi(, hv a td ^i uo h( I ih i2i 1 1)( i nd i 1S''2 pi miscd 
the bill in n<cnJnue willi tin lui d m i \| i ^ ii }'4 Loi I Haitin.,lorj, 
to Jtttiodiicc tht bill ml the ^ ir i ys( nut 1 Ihnswii^ th 1 ill li uid il d 

I Bengal into th Tndi 1 ( nnr I Ihdt il \vi h 11 tl u( Jhlls kunin is 

Bengal Teuanij bnU bill ISo I w uhiniu I ly Ihi Sj (lUimiKd 

h thur lepoit on tin Jiil Much JSS , Bill In H ou tin ll*Ii Much 18 S 4 , 
Bill Jffo IJl on lh( 12 lhl<bruuy l^ho, whuh i i^scd into m A< t on the 
1‘llili March 188 ') 

> i Act X of 185 *^, wlith w !*■ tlu fust \(( ] i‘'v( [ cNpc" Ij to stUU the iclilion 
Aa(9. lindhid lulldiint w i'- !• (uh 1 i) ‘ in Act to undid 

tlio liw 1 htiul ilu 1 c Nd\ (I idil n tlu Bu'Uhiu^ cf 
llirt William in Brn,,il, tuid \,t \ III <1 18 f ) (b ( ) w is su >Jy ‘ an Ait 
V^amend the pioctduic m smts 1 (twt u liu 111 1 Is in 1 tern its ’ 

WiiEREAb It 18 cKf)c(Utnt to .'iTiiiul ,111(1 toiisol111it(^ 001 tain 
oii.uf meiit8 j< latiiii* io tilt law ol lantlloicl ,uid 
tenant wjtlnn tlit (initonts niulir tlu adniinis- 
ii9n of the h<i6iitcnaxit fioNtnior ol Ikniial: It i8 luichv enacted 
fellows 

N ^fho preamble of Act X of 1859 lau thus “ AVlniei it is expodunt to re-cmet 
with (Cit in m hfii ifuns tlic |i uisioiis ol tin i'tislmg law 
rilitoe to flu 1 h(s il i iij ils with n spi, t to tlic dchvcrj 
itas aud the occupnicy cjf luni, to tlu {icMutiou ot illi^al i \ iction and 
lOn in conucetioii with dinnuuls of unf, ml to ctlni <|U(<-tions coninctid with 
^me, to extend tlie puisdiiliou ct (olliitois, .md to iiisiiibi lules foi the 
of such (|Ue 3 tion£i, as wi 11 a>3 of soils loi tJu iicoxtiy of aiiiais ot itnt, and 
Ansuig out, ot the distiaint cif piopeity toi such aiicais^ and to uuend. the 
^ to dibtramt, it is enacted us ioUowb.” Act VIJI oi I 3 b 9 (B.C*) had . 








Wis VIHSK 

«. !( *' * 

** it & 0T6j>edient fe aiQgbe»cl tlis pro(»dttr» itt sqits toadlordi 

tenants m the provmees siubjecfc to the Lieatenant*-(^oreracn; of ; it is “ 

ae foilovre,’* * 

The earliest Jifficalty ot the Biitish GoYornment wAa how to ^ure'tho n^' 

. y j . oi the Stito, and the beat solution of it that 00 
OhfcotofUtfuUUon. m.ilviui? of Peiunnent Seiaeitte^%. 

the ^emmdais. Tlie iisfhta of the /eiuiudais an<l then habdxtics werOj th 
pioperl} piovided for, ■vvlnle^ the i ujnta’ \veie left to cuatom. But 

diatelj bifoie the IVimment Settkment the Couit of Directoia, in COW 
matiutfious to the (jrovumu*nt htu, ’uiotf : “In order to leave no rotnfir 
oiu muuliona being* at Aliy tmjo imuuidti'itood, we diuct yoil to lie accttiAttl^''. 
ttnns ill which oui dileimimtn ii i-j annoumed. • # • ‘Von wdl t 

paiticulu raaunrr be cnutiou^ so to cxpie a j-om^elves as to have no ambaj 
»cs to om ri^ht to iiiUiiLU, lion tiint to time as it may be ncceaaaiy, for 
piotcrlion of the i n) its md suboidmolt 1 uk Hot da, it U mg our intention, in thtf 
nliolc of tbr im isme, iff etuilly to 1 nut our onu dnn md'. but ni>t to ilfijMWf 
iioiii oui mlurint n^ht is soMiei_,iis «il bin" the guudim's and piotectofS 
OMfv tl iss of p(ISOMS living nndu < ui G vnnnant” In tnnforniity with ihe^ 
iDsfiuetiou^, ciu aitide tt' tin 1( Ibrt ng i Hi 1 1 m i- iiiseih d m s'»ction 8 of RegulU'*' 
tion I of 17*) 1 by mI nch flu Ihirninnit 'sittluiunt wiaelfectid “To prevent aBjjf 
nus(oijstHicti m oi Iht loit >ing utitlea (fixing the Goieminent le’ifnue for eVerj^ 
flu (jloM uioi-Cuiu I'll lu t luncil thin] it iici« ss n v t-> nnive the following deolant* 
tioiis to till /lemiii f IIS, indi ](tub lit t dull 1 u» in I oilm linl pjoi»rief )ia of l»n^ 
«/, it buiis^ till ibit^ ol till luling ] A 1 to iiobtt ill cIissm ot people, ai^ 
nioic jiiiMiiihil 111 s< wh fi ji) tin 11 im it ns, m m -t luIjless, the Oovemoi^ 
Genirduit miKil ill, nl uii\a lu m ly him u jr |(i uiict such regnlalioj^" 
as hi mil think m I'sm In Jn point m uilM(lfii< it tin kpmdant tala<idlrft| 
my its iiiil I tl ei rii 11 itus (hi sfii j m, zinnndii, nikpmidcut inluqdat',. 
01 itini ailiiil }ii piiLoi i* Iml, } dl ii .ntukd rii this icsonut to make awy* 
ohuitKu to th< liihip (t (In h\i I x" i smint nhuli they hexo respectively 
•igiiid (j piy V^iiii It III tun 1 ly ■-i((imt7ol Keaul ition Vllt of 170i) 
111 it j 1 j I 11 i"- shoiil 111 If nn I I V (h u li 11 n in tfu ii k ilml y its, and the 0th of 
till f 11 tin.(i ns, i> St dl 1 11 I111 n^t )U (\ ol If, p J »)} WAS “tint implicit obodietiefl*^ 
hf sh Milt) illUpiiliti n wlulihui Ixiu, 11 miv hi pitseiibfJ by Government 
cjTuiiung ilu lints il the iiivxis, .ml tlio tolh < hins fioiu undei tenants and) 
igiitsit iMiv ksciipt on !>, Mill as }i 111 ah othti j i isons whatexei.” TIumMi] 
pioMsi iis » m mil I I ih III I ttii xml til t* xiinnuut inJttmeil tlnii pledge;?X<ff^ 
the hi si tunc by ict \ ol l^)') J hit Aft x\xs thi’ilne both an amending 
const lulu in, A( xvh le Vi t \lir it lSb‘) (DC) w-is smiply a ie-enactmej)i^ <j^‘ 
zVtt \ ol toll MU lit b ]i I bill s, I lions sliiuk off 1 he tbjfct ot Act JS# 
lb>i XI is to n Hint the ) on ions it tin i \ sfing Ixvvs lel itixe to the rights oft^ 
nints, inu nd in inv mu t»ih tioy tlum 11, tin u toio, a ])ci<5on had a gombOH'^ 
tinuii 111 li 10 (111 ] IS jp t (h t fiiictmiid, tlu i iixctment ot th it Act m no wisii^^ 
(kpintd ]i m fi his n^ld-'- pit Iv m[>, J, in Jinpih Leilatmnd Sing T, 

Mahton, 17 W U , bd Ihe pii slid Ait pixip its to be moie extensive, and in 
xxoids of the Gcutiuoi (Hcnii d, tin Bill upon wlm liit xi'is di xcloped xva^ a “ Bilt 
the lostontion iithei tlnn I i the iidislnhutiou oi pioptitj.” 

The bikct Coiumittu, xu piix 9 ot then Rcpoit on Bill No. I, obsmrvo^ ^ 
“ Biioie pioicul iigto guo cxpl'xnation’x usud in a siatCmShv 
Ohfut if th Act. of this disi ujition, il shoull be nuntionid first that 
, , expHnitioiis xvdl, as t u us possibk, be ooiifiiatd to poults ^ 

which 1* is pioposeil to xllfr (hi existing Ixw , and, secondly, that the Bill w»o 
than it pm puts to be, nam ly, a Bill to amend and consolidate e^istinff 
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THE RENT LAW OF BENGAL. 


Act, though it purpox'ts to amonrl and consolidate certain cnactnicntj» 
relating to the law of lantUord and tenant only, provides 
also for certain cases in which the relationship of landlord 
tenant is imjicached, or does not exist, vide section Idlf. 

■ ’ Some of the pi’ovisions go beyond the existing law, 

Chapter IX, Traprovoiuouts. Mainly, however, the Act slnmld bo considered as 
jinly applying to suits between landlords and tenants. The Court must, therefore, 
in, a disputed case determine judicially the fact of the existence or the non-existence 
is^;ith^rel_ation3 of landlord and tenant before it can dcciile wlu'ther it has juris- 
^Iion under the Act (*r not —tluree Prrsad Malce v. Kaonjo Behari Bkaha, Marsh., 
j _W. B., F. B., 2 'J ; 1 Hay, io8. A raiyat, thevejore, cannot sne for a potta 

bo is out of possession, for then tlie rolaliouship ■'! landlord and tenant does 
hht' exist —Bkarnt Chander Sen V. Oneemudin, b W. II,, (AetX), .^)6 ; Madhu 
^ 0*6 V. 8 hnh Balm Bonwuri Lai. - Board’s Uep., Xor will a suit for kabuliyat 
unless the plamtilf shows that the rel.ationsiiip of landlord root ten.aut subsists 
^tween himself and the defendant, lie cannot comnt.'l a tresj>assfjr to execute 
.kabuliyat and hocojne liih tenant —Mohunl JaUia Koi/Im (Jlmndt-e Dc)^^ 10 
B.. 407 . Act X of l<So 5 j did n<>t enipower a < !ov to Iry (pn'stions reliiting to 
latid depending on cciuitaMc riglils or loibiliLiet! ariftiiig troni 
eireiim'-tauces other Liian those i.f tlie relallonsliiik of 1 ,‘indlord 
‘ and tenant, c.y., win iLer niidor I'.arMcul.ir ciieuiListauecs,other 

pi^ons than the a<!lual tenants ot tin' land uiiglil not, accord in;,; to the rules of tajuiiy, 
Ij® liable to p,ay the rent of that land— Bfo.suniio Ivunnir I'al Chon'dey Koylank 

^hu'ndra Pal (Jhoiodry and o(her.t. 8 W. B., !•'. 1 !,, 4 :i 8 ; Preonaili C/iowdry v, JJopin 
Bohari Chuhravnrli, IJ W, it., J'Jt» : Jd.'ilien JJnUi iharain v. Mr. li. L. 
Rickey, 11 W. !»., BH! ; Bromtnno Kumar Pal ('hotvdry v. Mudnn Mohan Pal 
iOhowdry, 18 W. 11 ,, d!P) : Kalinaflt Baan n v. .Mnhouied Uurreia and olherx. Id., 
^. 69 . In Bepin Behari Chowdry llaot Uhundra .Roy and olhers, W W. it,, 
it was held (^Xurman, J., t/ii',s-e«ri>e-vf('and oM iruling 11 W. It., p. liO, so tiu" 
this point went) tliat the I’olleetor wa.-; luliy comin t('rit to he;ir and deiennino 
ihe suit as one of .'i very ho'ge cla^s wlih-h the Itevciiin- Courts are trying daily, 
■|i| which either hniiliord or tenant is a l-cnaiui holder, the iiauie used nut hciiig 
ihat of real contracting p.arty. Biu an action for rent does not lie against » pers<ni 
ij^ld or shown to be in po3“es-iou oL u tenure whieh is wrilieii in the book.s of 
zeutindar in the nanio of u dilVeri'hl iier'-on, unless ile'ri* 1.' a contract for rent, 
“jigitpress or iuiftlied —JCshan Ghuadar Ghoaal v. Bnrtwmaj/i Dn-st, lb \V\ B., 

{^«r Norman, C.d.) la a suit tor a.'iears <if rent under /Vet X of where 

'‘i^fOudant, admitting plaintifTs iniercst in the laud, alleged that it tvas iinialee 
himself and the ]i]:iiniilT, tlie Beveunc Court disims>cd tlio .sun on 
ground that it had no jurl“-d;etiiin, Tho .ludgo in a[ipe,n] rcMU'sed the decision 
gave plaintill'a (h'ei’ee It was liehl that, e\('ti il the .iudge had gone simply 
’^^td the question of title, and decided whether the estate was joint or sejau.ile, and 
that decision had based a decree with n ierenee to the r‘'nt, he would not have 
?ij^0U wrong —Mohesh JDuit v. Pahu Ber/nnrain Suty, lb \V, B., 8 : 1 . The. Bevonue 
were held not competent to try a (piestiou of benaini and equitable liability 
out of a suit for vent wlioic the relation of landlord and tenant was 
and distinctly denied— IJiinsh (Jlmndvv Boy v. Purno Sundari JUt-bee, 18 
11 ., 3 G and 125 . Where it is diflicult to ascertain w'h.at tlm true position of 
plaintiff and the ilefcnd.ant is, Courts of »Iustic<* have no power to .settle the 
rent for future years between llin oecnpier of tin- land and ihe owner— Madho, 
Boy v. Sreeyati Bhaitaehnrjee, 25 \V. H., 48H. A Colh-ctor in Ida exe- 
i^U^ive. capacity can assc.ss fnturo* rents on certturi tenures, and this dcci.sion seems 
rjfe mean that no similar authority rest,3 in law (.'oiirta. In a suit for rtmt 
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the CJourt i<? not precluded iiora going into the leal question between the partlce, 

and detenriming wlietlier the delendont had ceased to bo 
CtoilCouift. liable as a t( iiant, and had beiome m fact the proprietor 

ot the land, &o that the tm.imy uieiged in lus higher right —Raj Kuhen 
Mukerji V Rad ha Madhub IJaldar, 21 W. 11 , J» 4 *). Questions of title may 
lequue to be iniulcnlilly jnonoimtcl upon iii a luit su t; but the enquiry 
must be ustijctid to the ijiiiposis ol tin suit, .ind the i<^ult cannot atteet or 
bn any subsiquent decision as to si« h title in a ii gnlai suit— Mm^amnt Jndurhati 
Koer V. ShitL Afahbiib A/i, ticcadar, 21 W K , It. The (hvil Conit has juris¬ 
diction in a siuf toi 1 ](ctnient m who h the plaintill fx|iie-slj dcii'is the evisteuce 
ol the illation ol laudluid and tenant, and tuats tin dctindmt as a lies- 
jiassei —2 W 11 , (Act \), t , 1 W H . (Ait X), lb Almdloid cannot get 
lid ol the luiisdiition ol the Itevenuc (Suits bV ineiely letusing to take rent 
liom the tenant oi to atknoivkd_,t his luhis— 2 \\. U, (Ait X), 3 . In 

ilitiimining ^yllltIul a suit is injni/ible liy the lievciine oi tlie On il Court, 
H‘'|)i cl must be had to tin jil uiitill s alh g ition, and not to tin di lendantS plea—- 
M, ss/tf. Robert IVatbon ^ t’o. y Alt Ihdjt and oihei s, W. K., Act X, 25 ; 
Afobin Chinuha Rot) (hondnf ^ Bhoioani Rtt^ad Das and othns. 

One who h dds in I cultnilis inotln r>. I nnl is tint ot hi I’s tenant, and is 

f\/len th I Ilf I n b'un I lo ji ly Inm a tin lint an 1 f,i\e him a kabnlijat. 

shut ot lantfhnil an I ‘ N\ i think,’ oltsinis htcM, d, in Nityammd Qhose V. 

Unanf t ustn Kishtu hithot t, t\ K , Vi ( V, W, “that though by 

the law ol 1 unlloi I ml tin ml i ijipli I in Inurl n d, e peiMin who lakes and ' 
culinaii s the lands m motlni (tin u lum, no cxiui-s juinnssion to cultivate 
on the snh ol tin 1 m 11 id, n u anv ivpiis- < mdilnn ti p ly lent on the pait 
ot the ciiltivatoi) woind not 1< dloniil (' bi n iidid is a ti nant, hut treated 1 

as a iinii tiispis-i i . tin jiiidin cm iiiu^-l nue s ol this loiintiy puiliide the 
appln ibilitv ol tin. t‘ h lu il d ii ti me ol tin Ln h-h law ol hndloid and tenant 

to suili 1 i i^c line II > 1 Miy n ml thin-, in a man to Mjuat on ar 


pine (I Imd, Ol to t i'\i mil lultivilnn in in inipied ni waste pice ol laud. 
InniKj, in i .,11 it m 111} di-'lin(s in Jhiuil, i uimn nn s in this waj, and 
wlieii it dois o coiuiin nil , it is pusuimd (hit the cultivatoi niltuitis by 
the jMiini-'Sjnn ol the lanlhid, ml is ninh 1 ubli itiou to his landloid to 
j)iy him a I ui nnt, wlnu tii 1 itt< i uii^ ilioisn to ikiminl it. Thus, the 
i “-i iMi'ln. 1 usi-,( ot tin I iintiv ii u Is ilnsi piitics as 1 iinUoid and tenant, 
and uni ss the 1 in lb 1 I clnosis tnim to tn it him. the cultivatii is not 


ni>iid<d .IS he w mid In l\ (hi liw a> nlnunisti u d in England is a tiespasscr 
hut Is a tin ml, nnl In w ml I hi o, al(liou-,h In mav nivci have evjiiebsly 
ailviiowhl ( 1 tin I 111 Hold’s 11- lit, u iiitmd into anv <\]ii"i lontiact witli him 
ioi tin jiiMinul ol nnt Jl In i In "i s ( ) (ulti\ iti iho /luiindiis lands and the 
/I min 1 11 lit h in, tlnii is minijhi liinlint 1 < tw i u tin m i iiating a lel.itionship 
ol Imdloid and tcnml 1 in n t n wi think (lnt,undii tin i m uuist.'mces of the 


I ISO, wlnie tin ddmlint .uowidh liolds and lullnitis the jilimiiiris Limls, 
ho IS, liy the iini\U''il i list un ol tin louiiliv, tin | lainlin's ti nnnt, and vvliilo «o 
holilin-, and lultivaliiu is I> mini ti p ly him a tail nnt, and to give hint a 
kibnliv it ’ A dune ot a (‘imI ( mii 111 x "Uil (tlie jdunt ol whiih leluied to isoctiou 
.)0 ol Hegul.ition II ol lsl‘), uni nction in ol lligiilalnm Xl\ ot 17 lht) whtoh 
ihiland the light ol tin /nuind 11 to 1 si^ss nnt on land not piovoil to have 
been held iiudoi .1 gi.xnt piioi to 1st Decemhi i 17 !) 0 , is sulhciont to establish the 
relationship ol landloid and ten int hi tween the /i mmd.iis and the pai(y against 
whom the iiglit ot a i ssun ut was diilanl — St iniaft S udamini Dabia iSarup 
Chundta lioy, S U |j. It , App , 17 W. K, .30 >. d here may not be an 
<\prcss agieomcnt bilwien tlie paities to p-iy lenl , .xud whole a pnty occupies 
land within a /luimdni as a tcuant-at will ontcinisol paying lent, a ptirclnujer 
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‘Of zemml vii wouW have a ught alter his pmchase to tioat him as » tenant— 
“^Um Pro$unna banetjeer, Stet, Oopal Choxodhry and othets, 20 W. R., 99 
ftltie* m I os%c‘'Si m mlice tliinasplrps tenants by use and occupation, and may 
sued tor icnt, cion tlion^h hot rcqi')t«ud by the acmindii —Rome Lalan Mont 
Hakd ocnothet i tiQuamani Deli and ofheii, 22 W R, d>4. A dechce which 
.Erects that a kabuhyit shill bo »,iv<*n bi d(tondniit at i ceitsin icut, amounts to 
4Hl adjiidioition that the iililion ol landloid in I ti riant «nbsist>. between the 
paitics—A/ass? Shatuf Jan i Batch Ah and oth 's,22 W II, *18*) T-ht noid 
does not d( fine till slituv oi a tcuint “In _,uit lumy cists,” obsoives 
xidhvTkby, J, “which hue ban bilme us litrh, m nliich n ipi sliou has aiwn 
whethei the jioisou who IS c ilh d/no;ffA IS i ni) it oi not, it has been ntiifonnly 
>4idld-—anl wc miy sij iMtlnnt my ol>i( ction on tlic put rf m\ one —thitthi word 
hot a wold whuh dehne* aiciiittlj in ini u i> tlio stilus ol ^ tcuint — 
dStdarnath Mxttcr v Sookoomari Dthn, 22 \V R, A }nrcliisei ol land 

jip bound by a ponti set b twet n his M u 1 i mix tinmt nliich is si mud by the 

liiut ot the 1 xnd icimiiiin^ in th h iii I li n li t n mt, the < nti ict ban >• in the 
1 ^ure of an nssessmi lit ol u il ol tin ]i)](iti s 11 — ohiiianian Sinjli and another 
y. Mugst Patoo hon an i othti ? 2 1 'W U , I S 

A landoiintr who, ilta th cvpiixti nil a 1 isi, c iitinn s ) iiaivc icnt foi 
a ifrfesh jaud, anl siifhis th t n n t <t u[\, must 1< i nisi I ud to hue 
acquiesced jii the tmint t nliiui n tx li 1 I ii| ni th t inis < I tli 0114 nil Ic ise, 

if e , as tcnint h nn >( a 1 i >1 II inlcinii t tuin it lli liinnt 01 lii it linn is 

tiospasscn with mt ^imii_, him 11 i 11 d 1 11 i < t ) luit— ham hhfhmau Stntjh 
‘V. Soondia and othn'i 7 \V R 1 >2 Junud Ah Shah \ Ohncdiy 

Chuffutdhatr Sthi and other <>, Ih W R IS) i G D lit ft^ an i other s \ Jarnie 

Sheik, 2 ^ W R , 271 Stlhoo this Jilinpnt irt Upadhi/a arrd others, > W R, 
j “Act X, 17, Otrta JLoihrn M tjn ilir \ hit /e han I Fold it anl another, 11 

K, 4 l )7 Imt 1) ju tily i ’1 llm» dt 1 th < \j i\ I th I isc, i dug t 

K consen t on the ] )it «t th imll 1 1 is 1 pi n iili i msi th 1 unit will hi 
^ ICgaided as a tn j issa in I I lidk 1 ) Ian — I \\ U t 17j M ll Gale 

y. JUahatanr Stdtrvtftf art aiothtr, 15 W It 1 \ i n hti n 111 a h ise 

nllowinjf I tciniit t ) h 1 I n dtci \i i\ 1 11 i u w 111 ai-, m nf is niih, lots 

liot entitle th t nant t > ilum 1 li h iii iii^ m nt with th / miilii da it — 

1 W K , 2 )U At 11 mt, wh) h lls i 1 dt i tin i\|iiili net a h ssi, loes 


111, imtd i Uc h s til 111 lit Is ( mn to— 
ShfiL hhhithdsh «/»i o/Z/a «, Sp \\ R , Act 
Arrrcer Miittlh and others, 22 W R, JhJ 
I 1 < n ) i h 1 Is )\ci dta tin t\j)U> ol his 
itnspisd f nm t It ] ic iiiin I tint In his 
tiiins IS til n wh ch hi ]i li 111 tin hist }eai 
Jo (fid Mirrr lit 2 i \\ It 2 1 '^heo Snhai 
\\ li >l \ 1 ^ I (imiUiiijj 1> t) build a 


> > 


so on the smie lonl anl tain 
Sheik Rrtat/ufn^I th anl olhtts v 
X, 42 , Jam Chundta Btnerjt \ 

Whore X tenant wh) In i 1 1 
lease, and is mt in tin [ suim 11 
continncd to hell in tin s im 
of his tiim— Snmafi Alt ah liibi \ 

Stnq \ lit chan Sirtj and othet' 

on his 1 md lunlndl} limit luin 1 hi taunt ml fin cliiin unt liom lam, 
pbnt not i sli 111 ot tin ]i tits R , N] J( ) V/ mnla tdiiii^ilie 

deposited unt of tin ilantlls ] null 1 i I lint, limits ]us a itiis xs jmuhisei 
IlOm foiuiei 1 lu Its , ml is tins j unnnt w is mik 1 11 it u the /aniiid ii 
^ued those na its loi ailimn I 1 id tin ihcui 11 (am 1 ly him in that smt 
^nmst have han c)llusi\<— (tududhat lionetp \ Ahtfra Mohnn Surma and others, 
W. II, 400 . A 1 m 111 1 1 1\ tikin,? rut Jinn i paly xnd smmj him foi 
ItITears ot. hib pudiccssois unt, acknowle l^i s him is his tunni— Cazi Syed 
Mahomed Azmul and othtrs v Ohiouhlal Panda and others, 7 W. 11, 250. 
A party in p0'*'Cssiou, aid icciivim? h nn the occup ml 1x13at the i ntiic lent payable 
for the lind, his \ u^ht t dam unt liom tin i ayat as lii>, pn ond tenant apait 
from anjr title tj th inipafy— Jihyto Sinq \ Rajah Lelanund Stnq Rahadw 
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21 W. R., 153. In India the doctrine “ once a tenant always a tenant’MioWs ^ood, 
and land wbicli is admitted to have been within tlio estate of a proprielor,*"cari^ by 
no successful fraud or by omission of a legal obligation on the part of the tenant 
{e.q.y n0n-t)a}nient of nent) convert a tenant’s right into a right of ownership— 
2 Hay’s Reports, A. So long as the relation of landlord and tenant exists, the merOj 
omission hy the tenant to pay rent does not constitute an adverse possesmttQl 
so as to make limitation applicable—T j mVoArya Tarini l)asla^. Nohim Ghundra 
Mutluk^ 7 W. K., 400 ; Mr. C. 2*. VavU v. Kazee Abdul named, 8 W. It., 05 ; 
Haradhun Muduh v. Dmobundhoo Majumdar, 2.') W. It, 810. As a general rule, 
when a person takes laud from anotlier and pajs rent to him, he cannot deny the 
title of his lamlliud ; hut lie is not precluded or estopped from proving, when 
sued for rent, that tliat title lias expired. But he i.s not warranted in refusing 
to pay rent simply on tlie appiehciision tliat he may lift called on to jiay rent hy a 
party who is .said to have ohtaiiud i decree against the landloid. Even if a decree has 
been passed against the person from wliom the l.sndlerd deri\es his title, he is, 
entitled to recover his rent until the deeiee is jnit in loreo— Messrs. Burn ^ Co * 
Bunko Moyec Dosnee, It W. K., 8,'» ; Skeik Wollah All v. S/ieik Qholamgous, 
11 ) W. 11., 211; Jlaradhnn Muduky. Diuobvndhu Majumdar, 2o W. li., 319, 
A lessee is bound to ]):iy to the k'S,,!- dio nuts nscned in tia* lease, as long as the 
relationship of hiiidloid and t< riant suhsjvts. A tenant den}iijg the landlord’s 
eliiim mu'-t sliow that the lelatioiiship li.is terniiiialeil— Mohua Mahfo v. Meet 
Shumsul Ilooda, 21 W. R., ; e/c/f ako seeto'n JIU oi lire Evidence Act. When 

the relationslil]) oi landlo'd and tdi.ini li.i-. omo been pio\i d to exi.st, the mere 
non-payment of rent, lli- n"Ii lor ni.iiiv veai-, is not -ullitieiit to show tlnat the 
relationship has ceased, .oid a ten int who is su< d tor lent. and <oiitend.s tliat sucli 
relationship has (eased, is liouiid to | io\e the lai t li> some alljiunitite proof, and 
more .spi'cially so when he line, not ('S]iiesslv ih in iliat lie -till (ontimies to hold tho 
land in question in the suit- -liu/n/nlal Mnndul \. Abdul Gulfbor ^ of/ios, 4 1. L. li.,f 
Cal., 314. i’lainlills alleging tliat S, lliiough whom liny chaiined. had given 
B. who was rc'presented hy (lelendaiits in duly 182.), tiie of a tcrtaiii hou»e on 

the eoudilion that B should ji.i’i a eeitaiii aiuiual nsit fi'r such house, ami it lio tailed 
to pay such rent, that he should \ a( ate the hou-e, "ueli eondition being eontaiued 
in a exeeiiled 1'^ B 111 b's i.nor, siud defeiulanis Ihr tlie unit of such 

house for two yeai.s, and lor ]ioss(.s-.i(.>n <4 the same, alleging the hrearh of such 
•amditioii, Held that, supposing that a tdianty had niisen in tlie iiianntT alleged, the 
mere nou-pajment of lent by ihe deleudanls lor twelve jeais prior to the institution 
ol the suit would not sullioe to (‘stahlish that the ieiiamj had deteniiinod, and that 
the defi'iidaiit had old.iimvl a title by ndvei-e possession, so as to deleat the claim ; 
lor if once the nlatum of laiidloul and tenant weie e.stabli'lu.d, it was lor the defen¬ 
dants to prove its detenniiiation hy allirinulive pri'ot over imdai»ove the mere failme to 
}lay rent—I. L, R., 2 All.. F, B., .’ilT. In a .suit lor leiit where pinintiif sues as 
adopted son of the dcecasid landlord, and delendaut, lieiiig the adopted son of the 
deceased tenant, deni«s the inlalioiishi]) ol huidloid and t)'u.iiit between tlioui, it was 
held that plaiiititrs adoption ha\ ing been declared by a eompetent Court, tho mere fant 
of an ajipeal to the I’liv'y Council did not alti'r the position of the jiarties, ami that 
the fact of plaintill not having received rent tor many ^eai-s, and having tried to eject 
defendant, did not alter the relationship oi landlord and lenaiil— Untonath Bog 
Chowdhrg y. Qoluknath Cbowdhig, 19 W. U., 18. The dl^po.sse,sBilm of a tenant hy 
a third iiarty will not relieve the forinei lnmiliability to pay nmt to the landlord ; 
hut if the lauillvird dispo'isesses tho tenant, ho eauiiot elaim rent for tlie jieriod daring 
•which he kept tho tenant out of possessiion—2 JIuj's Report, 521, 591. The pay¬ 
ment of rent by defendant to a third parly, under a deed of assignment from 
plaintili’s Jiuiher, dues not prov c that the relation of landlord and tenant did nut 
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exist l)ptwe*'n plamtifT and doUndint —Ktisfndhun Pundif ^ Itlahomed 
Kotowal, h) W U , 4')5 J lie nuu* denial the tdiant »)i the I'lnilloul’s iiglii 
does not juit an did to tlu leliLion ol landloi I ml tenant, so is to enable the 

tenant to tieat his possesmon is advirse to his Imdioid —liojnarmn Duit ^ otheri 

V Qournatain Dasi ^ G W KjSl") Nor is it sdtlid 1 iw that such denial 

woilvs a toileituie ol the Unini> — 'Mahomed Baht)oolfah Bhoonin v Ahmed Ah^ 
22 W It, ns , Steemuff^ Ahiih/a Drhia \ B/n/tob Chundta PaZ/n, 25 W It., 
It7. A taunt’s stitenicnt tint h( h is i i, >1 titl i' uriinst a piison alles;ing 
Jiiinsell to be the ism^uh ol tin on mil hull 1. d( (s nnl i institute a foitoitnio 
of the teumc m livoi ol tlu lindloil <>i win ml tin litta in suing f n Afia» 
possession —Dootga knshna llojy Stee Bnnoo I ** ah Sf oth is, IH W it ,405 
Inallth(s« cists, houtici it spims t > line biai issimnd lint lln Inv inie allows 
forleitme la Sufgabhama Dissa \ Ansna Chun In (-hnttnjte 1 L It , 0 Cil , 55, 
Garth, C *I ,ol)S(i\ul “ lln luU ft rn^rlish 1 n% is lint win i byinitUi of ntoid, 
a tenant distlimis lus Imdloid’s titb an I (tsiman ilnise title in liunstll 
or m some thud paity, ho tlnul) hi kits his tanni} J>ut with it liymg 

down any absoliitf lule luie with ti^ail to 1 ibitnie in such cast , wc think 

we are cl« Illy lu-'lilud in i use ol tins 1 uni in i«hism^ t allow dflindauts to 
change the whfk iiituK ol tin ii li (in.< il tin lit iti nnnl, md to set up m 
a Conit of Ajiptal a pit a wliuli tlnj hil limtly lu I ti lu lulaitly itpudiitidm 
tlio (’onil bill w ’ A, I iai> it with iidifs ol aipimv iii x uui suit bi night 
against him b> 1», tin puKlii'd tl in Anna nubal liiif I ilu eMsttiue ol the 

relationship ol Imllud ml ((iniit biwiai bini Ii in I l>, (n tin f^ioninltliit 

the 1 mds (K(.U])i( d b) lum wtie n il iinlii K 1 in tli Anna mthal ]mu Insf I by H. 

li’s Kilt suit hiiiii,, Ik »11 disiiiissid 1 i h line 1 eMkiUf on this p int, 11 iltoi 

wnids biouglit a K >,ii ’11 suit t) f \ i(.t V ml I i in n( ji lit'- Il w is htll tint 
A, by dtnjing tin tub tl l> iii tlu i< iit suit, ilnul} f ibiti 1 Ins ij,,hts ol 
octupintx mdbiiniu 1 ilb l (\ t >n —Mizuho nlhii\ Oobnid Chundn Nundtf 
I L It, (» C il 1 n» ‘ \\ f mil (1 ti\ ’ I 1 iottf iilnni, J, ‘ thit the 
dottiiiif ol Ifiltiluit IS not tntiKh nnliimii li tin Im ot 1 in 11 il ind ttnint 
in Utngal, loi s(tli n S > (1 Ibf l> n,, 1 \f t \ 111 1 1 S( ) li t intly 11 ni b s If i it in 

tlu (Kilt ot tin t Ibft i It III,, uniilt litnn tin n ii ittinliini ol pfisins 

holdint, tamirs an 1 nnbit iniif'- ti t ( ilini tlnm it tin lufisinduiut >1 my 
lands uiuki tint suti u ’ Ju i ml 1 1 )U,,lit t i t ki itnt in ls77 the dtiin- 
danfc St t up his 1 il lin n titb this suit nis li m 1 In ISSO, in i suit 

Inougbt by tin sum [1 nnl ill t > 111 i n 7 /ma | s mol tin 1 in 1 in tpn stion 

m the toinni suit, igimt tin smi tbb Init ml tbiif tllnis <1 nmin^ nnbi 
the sime titk is Inni-tll lln di b n< tint tb 1ml wi lilvlnji] w Xs <i up 

by all Tt \v is h< Id til It the ( n t It 11 uilbm tin |inni|l s li lln tt i ot kafi/a- 

bhama Da\i \ Knshna Chintdn Chatfi)/u ml ilnt tli jlnntdl wh > li id sinxi s*, 
iull> pioxid tint In hi I i ilbdtd itiils h un lln )ii Im ss is tl tin d It ndauts, 

wore (iilthd to t\nt tlnm is tu pxss !■, nx ilitn i nliiK t) ) i )m tlnn likliaa] 

title—C7xM«</>rt Chnitapndhya x SI tim t Chum' Dtilf T L U, 10 G d , 
41. “ No fbnilit,’ obsints N I ‘ tint an x n oils inlmgs of tins (’onit 

on this punt, I III it stuns ti us tint tin xvii_,httl uith ut\ is in fixtu ol the 
View tint when x ttuint dimtiy npnliatts Llit itlitmx tit hiidbinl md txnxnt 

and sets up an xlsase till m hiuis(.lt tli Im U 11 n nititl tl Iti take posstst-nu) 

ol the laud, nusputixt ol tin |ni I dninig xvlinli tli ttnxnt may haxo beta 
in possession ’—Slntmhhft Alt an I annikn \ J)nyn Bibi S (’ L R , 1 lO 

If a t< iiant t nti )K In s tin [iicsumplion is tint In tins s) Ju the iKnefit of 

the landl ud —2 lli>s Rtputs, 5 (j() Vii A <bti« loi lent is „ oo(l cxiden eo 

ot the rclationslnp ot landloi J an I taiant— Mt (J JLuomu v JJhaiiup Sing and 
othetgf 12 . 11,47J. 
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A tc&ant’^i mere statouient of wiI]inj?no‘>a to pay rent is not sufficient to 
constituK* the lolation of landloid and tenant—3/cwr«. 

and others ^ Mr. C. O. D Bette and others, 13 
S *>1 Wlieio the ])lainti(f and d.tendaut both held 

pottis fioin tlio sinio /omuulais, but tbo plaintiiTs pott* 
which is of a lator date ts foi a mooifiU nlncli includes the laiid tor wliich the defen¬ 
dant hold's a loasp, j)liintilTS Icaso docT not miko him dotendant’s landlord— 
Kalam Shaik v. Banclin MundU, 11 W. It, liS , d B. L. R., A. C., 253. An, 
alluMal loiination acuctut to a in).it’'» jite and tlu’ piopiiptoTT light in the accre¬ 
tion was cl iinicd !>} tbo 0 0101 aiu( nt on one bind and tho neighbouring zemindar 
on tho othoi. The lan it In Id hi>, loti undu Oon inmcnt, but wishing apparently 
to make suie ol the 1 ind whn he vci wiw nnttois *tuin out, ho sued the landlord 
lor .1 potti, 11 k Couit, how(\( 1 ,liild tbit till 'lUit w is njt maintainable. “Section 

2 of Act X ot IS )'b ” ob^ iM I I'l K )(k, (’ J , “ (lints tbit evciy laiyat shall be 

mtitlod to iifiiio 1 poll I liom till ]tii ui I > win m tlu lent oi landhcldorculti- 
valul bjr liiin is pi^ ibk Intlii-ii-i tin uni <1 tin ide is pajablo to Gotein- 
mont, anl i-. tin inuli n w is (• tli | ti, tin iiHiiitifl In'! no light to demand 

a putt i li nil till /( mill lai (1 111 " iinulii lli is uoi tho lu^at ol tho zemindar 

01 his uiiidir, noi is uid | i\ d 1 1} him ti tlio /nnindii oi his parailarfor 

aifiilioii —CainptuU i Kuslmi I>^iu t i, Mu'-)! s Ropoits, 07. Under 

till pioM-.n II 11 I{«_,u] li 11 \ (I 17)1, ■'‘(•i n », ml HoguHtion V of 1827, 

section 3, tin ( II< i i t I (1 mi-,( it i id t nuu i-s i Inimisti itoi ot a deceased ‘ 

pei«.ou to wJi nil tin iMtniui 1 1 1 ii I it \i i In 11 li w i*. m no stiisethe tenant 
ol thcsniLiioi Imi il m I < u ,i u(l\ >i ii I t i init will lie iG i nsL him—Oo7-, 

hetor of fioy/ / \ Dial in t/ / B st i 1 l> Iv it , Vj p , SO , 1 I W. R , 194 , 

\V bill tin Imls 11 <1 1 1 111 il 11 hilii Im iji \ i ni-'liiig dion 1« tween the 
pnitiisto 11 ?/mMml i tin jliinl It / ii ii Iiii ui ni^lulh held b} the defendant 
imtloi an m\ di I li'b mi till , it '\ ^ li 11 ilnt mb t n t was u d suffn lent to 
(OiiMit tin lilinlmi m( i 1 ii ui 1 lli i 1 1 ii'ili —Sjiidnhwii Dabia v Mo/ieeh 

('huntlir Mukiiji 1 t W K 0 J ^\’i i i jnlmlii and liis tomnis wero 

diliiidintsin i ■>iiif li ujii Iv lb mnhi’in "ilt ng isidc tho pntnl, and 
I »tli win b\ ilitui nil I 1 111 t 1 tin nil n pit wliiili the 11111111 eventually 

pud out of Jii-. own p II I (t it w is li 11 iliii lli <11 t w is 1 i i iiiocl all ulation of 

1 mdl ml ml I n nt lilw ii tl |Uiii In ml b Itiimt, ml lo give the tenant 
a light to uiiiM I Ilk will! Ill In 1 ] i I R tlhal Aloni Dast aid others t. 

Buijnuha Oopnl Rif and aiiothd It, <'t 5. ^V In u A holds under B’s 

tenmt Ills ])osk( 1)111 n t ilvti 1 1> IJ ml it bo i. nitmu s to hold, tho pie- 

simiplioii IS tbit 111 lulls Is I I 11 IL s ttiip up i title to any poi turn of the 

piopoit),hc 1 ) 1)1 nils I dll 1(1 i-,im i lIs lib I 1 tinml, this will give a cause 
ol action a^ mis| A—Ihtnjsaiiii Qho)\ti Ghobil \. Mohunt Meqh Lai FureeGorain 
and olliei "i, iO W li , >'>j 

A tenmey c.i ilid bvi xjiu s imliiit In two ii Hindus at Calcutta is within 
the wolds ol coiUi ict ml di ding lutwiin p iity md paity in 21 Geo [II, c 7t), 
s. 17, mil the ii_,lif ol tin jniLns ml tin mu I nts ot the tenancy must bo 
govcinid by lliu lit law —Rubiklul Muduk Lokuxalli Kwmakart 5 I. L. R.,. 
Cal 088. 



THE BENT LAW OF BENGAL. 


10 


BUort title. 


CHAPTER I 

I’llELIillNAllY. 

I. (1). This Act may be called the 
Bengal Tenancy Act, 1<SS.5. 

(2) . It shall come into force on such date (hereinafter called 

the coimncnceinent of this Act) as the Local 
Commencement, CoveiTViicnt, with tlie previous sanction of the 

^^vernor-General in Council, jna}% ])y notification in the local 
OiSicial Gazette, appoint in this behalf. 

(3) . It shall cxteml by its oAvn operation to all the territories 

for the time being inuler tlu: administration 
Local extent. the Lienjeuant-ffovernor of I’ciigal, except the 

.town of Calcutta, the di\'lsi(.)n of Orissa, and the scheduled 
districts specified in tlie third part of the first schedule of the 
"Scheduled Histricts Act, 1S71 ; and the Local Government may, 
with the previous sanction of the (ioA'ernor-Gc'ncral in Council, by 
notification in the local ollieial Gazette, exUaul the whole or any 
portion of this Act to the division of Orissa or any ])art thereof. 

Sii6~seciion (1) :—Aol YIIT oi (!>.('.') wa.-. ‘‘Tho Laudlonl 

iuid Tenant Procedure Aet, iSCi'.i.’' liy tioclii'n Hi ol’ iliat Ait. 

Sub-section (2) ; —riii/c noto'^ iini'er suli— < i Liou fl) n!' !-..eeti(in (2). 

Previous to 1881, nlien IIm* IjCL^I-laiive Council of India e.ime into 
Tlie sanction of the rxisLcnec under ;{ and 1 Will. IV, C'a|.. Sn, oacdi Prasi- 
Gfivcrnoi'-Giincral in dciicy (Jo\cinincjit laid ]io\m' 1 ‘ I’or it-^cl]’ to enact wliat 
Council, were called iL't^ulaLions ; laiL in that v-ar thi'i leyislativo 

power ceased, and until tin; cuniing into operation of tlie Indian ('ouueir-' Act, nhitdi 
received tlio fioyal assent on the I't Angn-t IS.AI, the Legi.-Iative, ('ouneil of India 
'was the solo legislative body. (Since Uie coining into operation of tlisit Act, the i)o\ver 
,6f legislating has, witlun certain limits, '..oen je.-ton'd to Aladra'^ and IJoinbay, and 
llrom the year 1802 tho Local Lfgislatnres of I’engal, .Madra'^ and Loinb iy, pass Acts 
accordingly. Under “'L'ho Indian Councirs Act, ISt.ll,'’/ « , llie 21 and 2o Vie. 
Cap. 67, tho Governineuts of iJengal, Madras and Luuibay lia\e each power, subject 
'to certain restrictions, to pass .\cts. 

By section -12 of the Act, ilio (lovej'jior-in-t’ouneil of e.'ieh of tlie Prc.sidcneic3 
of Madras and Bombay have power, at meetings for tbe pnrpo>e, to make laws and 
^regulations for the peace and good Ijovcrninent of >-uch I'residcney j and for that 
purpose to repeal and amend any la\v> or regulations niade prior to the coming into 
operation of the Act by any antitority in India, so far as they affect such 
3nPesidency ; but he lias not the power to make any laws or regulations wliieli shall in 
Ony way affect any of the provisions of the xVcl, or of any other Act of Parliament in 
force, or that hereafter m.ay he in force in tucli Presidency : nor by section 13 is it 
lawful for the Govcrnor-in-Council of either Pre.'-ideuey. cxceiit with tho sanction of 
f-the Governor-General, previously coiiimunicated to liim, to make regulations ‘Or take 
;iuto consideration any laAY or rcgulaliou for any of the following pnrposcs, t;<>, 
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J.—•Affect'ng iho public flcbt ot Inilia, oi tho Custom dutaVg, or any otber tax 
or duty in foiro nt tho tune ot the ] oi tho Act, and impoticd by the authority 

ot tlio Uovonimont ol ludji ioi iho .'(iioial pujpo«-os ot such Tilovcinmon*. 

a.—Bfffidatin., any ol the (uncut ((in, oi iho issue of bill'i, notes, or other 
papei cm ion cy 

—K( id it mjf tho fom 0 ) 111(0 ol Irttois b) tho post oflico, or messages by 
tho Hhctiic Jtlf -,1 i])h, iiithjii tin Pit ihuc}. 

t.—Altiiiuj: 111 1MV IV1} the P(ud C (h 

5—Allulini, tlu nli^ioii oi i(li.,uins iilo oi u^aqcs of any class of Hoit 
M.iicstj’i. sulijcct's 111 Indi i 

h—Alltcliu^ 111* (livipliiu 01 niiinidnuoo of any jiait ot Her Majesty^S 
Militiry Ol Ni\ d Ton os 

7—Itipinliiini,' | doui oi lOj^ii^ld" 

b—Atidljii-, lh( uliti us f I (he 0 mninirnt ■with Foicign riinces oi States. 

It is liouLVfi, 1 lovid* 111 th ‘^rcli'U Ihd iiiliwri pioii'«ion of an> l.iw or 
r("uhlioti iiliuh hillhivi 1 ii uiih 1 mi nih (» minoi-in-C lumd, and a'^sonted 
toll) tin (*rniu 1 <»iu id » it i« i I -'ll ill it ibtini linvilil oill} I)} itl'-oa of its 
icl itiu^ to Ml) il till ]mi| I ( )iM] > I Ml ill* d \ li^t. 

I iidi 1 till I Mil'I 111 iK 1 11 ti 1 il 111 (« itiiioj Cm ndil in C^ounc 1 , on 

th( 17 th .1 Min 11 \ ISi i, I \ 11 t Mint ii \t(jil I tin } nii on'n tho Act touching 


Iht ni ik lU (t I n\s Ml I I -,ui 
IJi mili\ I ) tlu 1 > 11 11 )i\ 

voi t 11 li In 1 \i 1 1 111 I M 

< t SI ction I 'h t I 1 I tl 
th T^uiii ill Ml I ' 1 1 u ' 

tlllK new ] Kill I I ul I 


th T^uiii ill Ml I ' 1 1 u ' I li I' 1 11 

tlllK new ] U \ II I I ul II t'l 11 1 11 

( dilo, Mid t i i| I lit I 1 i I II 1 t (■ \ (II I ( 

111 1U1U1 Is n j 1 M I 1 1 Ai i7 n I I s \ I 
fjioii 111 is f 1 I 11 ' 111 <1 \ 1 ih " 11 

Ik [ 111 lid II 1 V J i I* Il I lit 11 1 < < 1 11 


11 I 1 til j Mil I inniMoutol Midi IS and 
1) t 1 1*1 (I II i I I it Willniii J*y tho lame 
111 I II I 1 r II uli (t t> till jiioi mons* 
Ml \ i 111 A itli ^\ I (nil Ihoimoos and 

I 11 I' 1 11 I 1 1 1 ) I 1 l (uti liiiiu time to 

t'l II 1 11 1 ( I 11 li Ml 1 15 sh ill l>o appli- 

it tl \ 111 I i Mil I’l line ((iistituUd 111 like 
l 7 111 Is \ I ( i| < 7 , i('p i-tiu^ till Licutenant- 
. nh " 1 1 Pi I 1 Mil li s<(l II IS it shall 

II (» 1 I Ml ( nil d tlin 0 »iistitut( I to inako 


ini' 1 1 til ^ Mil 111111 It t 1 1 1 In I 1 \ lu 

111 <<0111 1 1 ( < lu i li Ml ( Ml 1 li I ’ I tK 11 lo t 111 (1 no (1 ivithhold 


l' I llL to ill 


IV t 11 


1 1 \ u h (»Miiuois Cl Lieutinanl- 
1 Jld iliU'ti 1 )) sutioii 13 


« 7 7 'f (1 
into I t- 


(Tdoinois in ( uiK I nil I i lli ini' iiii il th \(^ Jld ilnMti li) sutioii 13 

Il is d ) ] UK I t > 1 ll< 11 till MU 

’Ills hi 1 K nut vv 11 h I ill 1 11 1 1 ill Is tni d tin (loiiinor-rieneial 

in ( ouiii d t) 111 ii \ I i\lu h 1 t I) I 1 1 ! V 11 s \i n CI uiu il 11 I) the Licuteuaut- 

Ooi nun lilt mu ' Jim d i In <, ill u i t tin \.tt is sitllul h) ih** Local 

fn iidnuK ut IK Mis UK i 01)1 M i ill (i \ in i << im d ii C ''Uiud 

lh( (hit nil h(l 111 1 A tiln it n il tin till Sopiember 1*^85 

Alt f(ui nifo tj 11- ij {I Ms in til Cahultc Qazettt <l the tUli September 

|sS,_ 

“ Tn ( \d( is( (1 till I'lvi isA( I 1 111 hii I I) I lion 1 (2) (>f i-J*^ Bengal Tenancy 

A(t, ml iiiih till siiidHu (1 tin (i lull I (uiuiil 111 ( I lined, tho Lieutenant- 

CJoidnoi Is )li 1 ( I tl Udiii tint tin t slnH (omi into loico on the 1st 
Noicnilid iSSj ’—LL IJ liisln/ Off/ to tho (lurf of Binyal • 

Act \ oi IS)*) ciuiMiidui It liii t (111 d it 111 Ml I iltu tlu Isi di} oi August 
,,,, IS)) I) tdi n 1 i 7 dtlliil \d SdumlOti oi Act VITI 

^ ^ ' ol Ml,!) (1>( ) ji I 1 1 ‘ llns Vet slull take efl(ct in 

thoso distiicts Ml tlu )i I lilt s sidiK* i> tlu l.K ntdimt Goiiinor of Uongil, 

to winch the siul Ijiuiuiiiit (» itin i h lil (\tdul it hi in oidoi puhlisJied in 
the Calcutta Oazittf, and tluithu tlu Act shill toninidioo ind take effect in the 
district?namtd in such oidu it tlu di) andtmu irliuh.shdl he in such oidei prnuded 
ior the commoncemout theic li .”—J uit notes undu sub siUion (d) oi this section. 
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' Sul teeUon (3) The Acb, it vnW bo observed, (xtentl? by it«i own vigour to 
Zoealettint the whole of the teiritoiU'S undei the atln)im&(ration of the 

Excfx/tionB Sehithii^ Lieutenant Goveinoi ol Bent* il, < pt the town of Calcutta, 
vdlhBtuctB. lyhat ate the diMsion of ()ns-,a, and the Scluluhd Distiicts. Part 

III of the Tiivt Stholule ol Act XIV of 1874 specifies 
the following dishitls as the Schtduhd Pistmls, D n^d 

I.—Hie trilpii^ )ii and l)ai]iolin , DiMsioiis. 
n.—The 11)11 'll K is I 1 r liitti^ 1 -, 

ITT.—The Sonlli d Pii^niT^. 

IV.—-The ( huln Xi»,i ni Lni'^ion 
V —Hu Mahd s ol All-,III an I “inki 

The Lieutenniit-OoHiuoi is pioilly i iiq mu I () c\icmi the whole Act or 
uiypoition ol it t) tho (hi-'-'i Dui-'ini, i\itli tin sun non ol tlu (hntinii-Gcneial 
in Council, and he ciu, mih bki n itn n, < \ltnl tin iili I< oi an^ joiiumol it 
tOAUy Scinduhd Thstin t nn It i tin [ m i c iiltiiidon !i n I > tin I'theduhd Dis¬ 
tricts’ Act. Scdion 5 ii tin! \(t ] 1 )mU-' I In L» d (jtovcin iieiit, with 

the prei lou-sanction (J ihi (nomn i Dtiuiilnif jiiii 1 nni ti nu lini to time, 
I notiBcation in tin Oaziif< oj' I U i ml d • i tin 1 d Onxcflt (il aii}), 
extend to any of tlij SclutUilcl Di'.ii t , ti i i m\ j lu m i \ ‘-luli J)i^iiici, aiij 
cnaetnicnt whuh i^ in Joici in in\ j nt l lb ii-li liil latili d iLi i '•luh cvtiu- 
pion.’’ Section d ol the suur V t iiniU ‘ i li I. t il (« iitiunn ni, with the 
previous eani+nin ol the C ' in i i• n i d n ( iin d nni li in t in ti liiiio, In 

f Ziot'ilcatioii in ihc OazelU o( India ml i] > m tin 1 i I Gaz ftp (il uj\) — 

(a) dcclaie n hat ( nil till nts n uludl\ m i n m inv i ih Siluiluhd Dj‘' 

tiicts, Ol lu m ] lit 1 1 111 ^ <:a h ]i li <( 

(i) dccliicMl anyciiictin n tint it i n < i tn ilh nil id n un ol tin •'aid 
distints, Ol in un } iii <1 m luli li tini 
(c) coiroct an\ misi d < il int m iti\ n iin lii n -■•'la I un h i this section : 

Provided tint i dirli'di non n 1 1 i < ui ( n oi <liiis {h) ot this 

section shall not It alteii I by mv id |iiciit ' d i iti u i ilni fliin i dul nation 
under clause (c) cl this s,cti n ’ 

It will be noted tlnl, iihib tb 1 niii i mt (nosiinoi iinixtinlthe \.tt to 



j. r I I th Sf !i liiU 1 111 iiift , In. « miiot (ximl it to 

Power of tin Local n j , i i ^ 11 ■ i i i j i . • 

Ooeernmint, tmu >1 t in n ta lli < miiol a-, uii witldionl tin esten- 

M n ( 1 il Vi t 11 111 Till I h d 1 t n ( s < \i( i t C ilciili i, 

Orissa, or the btludnhd Ibsti cl lli Ad i\t nl 1 hi i liiiiii t iiitoins bj its 

own \ igom. 


Meni Laic in the toun of Cnlm'ta — I In ] nv .,1 in i dh 1 > hi lied by tin- 
Couit V ithin C dciiit i is tin r < min ni liw ol Lu lml,sii , d to (\d [lions, ijinlihca- 
tions, and a Idition whuhui i.nind ny ii[i(snitt)i in liy stdionl7ol2l 
Geo. HI, C ip 70, it is [ H M b 1 til n ‘ lui,, I ( ncd ss on to linds, imts and 

good*!, and all nnttfis ol iinliut lud di dm 1 1 tivi n j nty ml | uty, sliall lx 
dctoimincd, in the < i-e ol M ili nn Im- 1 \ ilu 1 n\ md usi-f s < i M ihomcdiiis, and 
m the case ol (^( iitoos, by llcliws uiliisi_^ (,(nt fs ’ lu iin ibsciice ol c\pios'< 
Authority, T am oi o[)iun u thil ten I nw initi I ly »\])us-, (oiitiut bi tween 
Hindus 111 Cahulti is witliiii ilie wouls ‘ nnittis ol < ufj k t md th dinj bdween 

E arty and paitj in 21 Oeo iri,( q 70, scit n 17 iiiltln ii liLol tin jiiiticsand 
le incidents ol tin tuiimy mu-t li ,,nuin I \^ llmlii Liw’—1 L IL, f) Cal., 
688.^cr Wilson, J, m RussiUnl Miidnl\ L Icnath Kii.mjJnii In Madhub 
Chundra Faiamamky Raj Koomai Bat 11 B L R , 70, li ncin, it has been 
held that the Conliacl Act Is a[t]»l t ibb t) llmdiis n i lin_, in < dcutla, and that 
the Statute 21, Cleo HI, Cqt 70 wlinh qqlcl to the bn[»ii nn Coiut .md gave to 
Hindus the right to li.iie 111 ittiis ol lonli.ut diiidcd by iluii own laws, became, 
if its piovisionfe apply to tlio High Couit, ptiil ot the law ol that Com t, not by 
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virtue of the Statute itself, but by virtue of the Charter, which was subject to 
alteration by the Governor-General in Council; and having ceased to have any 
operation as an Act, it was unnecessary to repeal it expressly by the Contract Aot, 

“ Section 37,” observed Couch, C.J., in this case, of Act IX of 1850, by which the 
Small’Causo Court, Calcutta, was rcflfulated, provkh‘9 that the Judge of the Court 
shall be empowered to detonuinc all (j^ue^tions a'l well of fact as of law and equity, 
as administered in the Supreme Couit, in all which they have authority to try. 
The words ‘ as administci-i'd in tJie Supreme Oouit,’ must be construed as roferrin|f]f< 
not to the law or equity wliich might at the time when the Act was passed, be 
administered in the Supreme Court, but tf> the law or equity ailmiuistered at the 
time of the suit. The intention of the Legislature was that the Small Cause 
Court having been given to It a juilhdiction to entertain suits whieh wore not allowed 
to be brought in the Supremo Courl, th(‘re slmuld be a mulormity of law or equity 
in the -two Courtb. It the laiv or equity admin'-stered in the Supreme Court 
was, either hy h^gi'^lation or the decisions ol tho Jiulgo.", in any wa^ altered, I 
think it was the dutj. of the Small C'.iU'i* Comt to adojit such alteration, and from 
time to time to di wde the que-tioii'. whieh came lieiore It m the •'ame way as they 
would be derided in the Siqireme Court. TJieu Act XXA’T ol 1SG4 was passed 
for the pur]) 0 ''e ol extending the imiMlKtion of the Small Cau^-e Court ; and by 
tcction It; It is proMded lh.it it .m<l Act IX ot iS.’iO ^h.ill bo re.-id and construed 
as one Act, a-'il the s'weial proii-'ifnis (outmind in Act IX of 1850, not incon¬ 
sistent with the ])r<)\ib.oiis of Tlie l.iltej Act, weie rejieided .and re-enacted 
in it. The ell'ei t ut that ap])e.ii- to lie that tjom tlie time when Act XXVI^ 
ol lH(5t was p.i^std ljn‘ Small ( au-e C'ouit w'.as regulated liy a new Act 
coii^-isting of ^iich (>i the piovi^ions ol Act IX ot 1850 a-- were not incon- 
bMent with Ait 'i\Vl ol l8(!t, and al-o of the jux \isions contained in 
lliat Act. It >ou mi (It j or.iti*. a- jon mu‘'l, -edion 37 of Ad IX of 1850 with 
the Act of 1801, II wo.lid litd.illy n ad tliat the law to he administered in the 
Small Caube ( ’uurt i'. (lie law w hieh was admiiiidered in the Supreme Court; 
but it i-. (kar that tl.d ei iiM not ha\e been the intent ion, hciaiiM' the Supreme Court 
had cea^'eil to ixi'-l, and the High Coiiit had been dib'-tituted for it. And the 
first sedion ol Act XXVl ol Iht; 1-ajs that tlie wonU ‘ Local Government’ and 
‘High (,‘ourt’ a^' u-dl m that Ad, weie to bea'-iJie same meaning as the words 
‘ (Jovernor in Council’ and ‘Sn[(ieme Court’ as u-ed in Act IX of 1850. 
Tho ie>«ult ib that b\ \iitue ol .\ct XXA"1 ol 18tit suits in tlie Small Cause 
(Jimit were to hedei idcvl aiToidiiig to the law or ecpiily administered in the High 
Court. Then the l|ue■^tlou i-<, what ib the Iiw which is administered in this Court ? 
The Charter ol 18()5, m tlie I'Jth clause, proxules lor that. It is : ‘ AVe do further 
ordain that with nsped to the Uw or eipnty to he applied to e.aeh case coming 
before the said Hieh Comt of Judicatmo at Foit William ui Bengal in the exercise 
of its Ordinary Oiigimd Cixil .lurihilietion, ^iieh laxv or equity shall he the laxv or 
eiplily AX'liicli xvoiild have hoeu applied by the said High Court to "Uch case if these 
Letters rateiit had not is-ned.' T'JiLs render- it iieees-ary to see what was the pro¬ 
vision ill Llie Chaiter ol 18t)2. Cl. 18 ol ttiat CkarLcr is; ‘We do further 
ordain that, witJi respect to tho law or equitv to he applied to each case coming 
before tho said High (’unit of fluilioature at Fort William in Bengal in the exer¬ 
cise of its Ordinary Original Civil Jiuisdiction, such law or equity bh.ill (until other¬ 
wise provided) be the law or cipiity which would hav'o been applied by tho said 
Supreme Court at Cakutta to -ueli ca-e • if these Letters Fatent liad not issued.’ 
It is to be the law or eipilty whieh would have beim applied hy the Supreme Court 
of Caleutta if the Ijctteis I’ateut had not i&sued, but the law or equity 
to be udmiuibtercd in tlie Higb Ckairt, docs not depend upon any previous 
Act of Parliament. The Act 21, Geo. Ill, Cup. 70, which gave to Maho- 
medans and Hindus the right to have matt<>rs of contract and dealing between 
party and party, inheritance and succession, determined by their laws and 
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mages, was on Act wliioli was applicable to the Saprome Court. If the provi¬ 
sion has efPtct m ihe High Court, it not by virtue ot the Act, but by viitue of 
the Choittr, which by its terni'i mtioduccs into it tlu dilutions contained in the 
Act, The rigid or piiviUge by tho Conti ait A(t nas ^a-j^d ('.ubieot to what 
I shall sav .is t > that Act) no loii£,(i dtpc ndcnt on tlu V<tol (too 111, but upon 
the Charter itsoll H<i In I priui l\ tho Act uliich nuthoiiycd the 

establishment ol tho Hu: h CVunU to c to them-.u* h iiiu-'diction as she thought 
fit, and to make tho jioiisioiis uliuh ii''<oiili nd m the ( hnitci , and all that 
is dono IS to 1 lovido tint tho liiv fi<<pid> to b< ij'i b 1 ti c ah oasc shall, until 
otherwise piovidtd, b» th< law ml i (iiily uha li n ulllii\» b cn ipjda d liy the 
Supreme Couit, ‘ Cntil othc n\nc jiomI I ^Inustl t then u i m iiiloiition to 
give to the Govoimiirut lieio in it^ h ^ liiiie es] ui(> -i ] ouci ti mike .ilteintions 
which would afbet tin's p mvi ))i* 'ih i* in net e uh tho i w< id , hut time is tho 
44th clause el the (Initei el 1S( > n li n il n e spe 1\ hilaieilthattlicjuoM- 
aions in it aio subp (.t to tlu h i 1 d \c {e weis f I tla \<in i («< lui il m Council. 

“ TJieiofoie w< lii\( (o s(( nlullai \(t I\ it I ^eieins enso In tween 
Mahoiiudnns oi Hiiabis lioipld lii n tl i ( e lut in tla i\<it e rl its 

Oliginal Juiisdittion II it d is it i\ 11 < it ah d > ^ min t vhuli liaie to be 
decided by the hin ill C ms* Coiiil Tl In t s (laii sipii .ue m s< je loi il teim*. 
that tho Act IS to (vtciil ( tla wh 1 1 l‘i ti h Iiabi 11a e iich uoiild 

certainly iiuludi the liiniis. 1 ih ()i ^ n il liu iiii u ol tin ( iiit, ml ill pisoiis 

living within tl I s( 1 nut nh sia ii u n 1 m I I nl ss hii 1 in the' Act 
S^^mcdhmg t > limit fli na miiu <u ht < ‘ m I i tla i luhi i n tint till'- wa 

the intention ed tli Ie_,isiii(u . Ilan lu s u i il illustut n in tla Aet which 
show that it wi tla iiifnit n « l lli I (] dm (ja]}l\ jtl)Hjiilus It w is 
icplied to tills b> Ml >iiu i| tli d tli s illiisti u i m i> 1 Kemitel I i In the 

Act being ap[)iii il li t > II n I in th in ni 1 iil tli d it 1 e n t Inline lioin 

them that it w i tlu mlenti nl i ) h i -n 1 1 n 11 lit I tli t)ii_,uiil dun - 
diction of Ibis ( mt Sid ih , i um t i Hid t wi eiilenth the iiite iit oii 

of the Legislalim Hut it sh nl 1 i) ] h t 11 iiln l<v i 1 th liniih el the Oiigiinl 

Juiisdution mile d nuii innnil it in i , i i ii^, 1 e t 11'.li me\ti])tnu 
in ro'.pect ol tlu Oii^nddm hi n i I n Hut '« « m , i n > ipiient in 

the Act Time u< n n i I I nin ' 1 ul d w i ( ill Hu' th le he uM le ^ntli 

exception, 'i lu eml^ p msi iiwl chin hi i i i I u11 d ut d Hid wliuh 
follows in the liut mcIi ii wlaie d i si I Hi cn u tine nl nanti lu 1 in Ha 
schedule heuto IK lep de I 1 tli ixfud s| ii ( [ m the Hi i 1 e Imnii tluieci, 
but nothing hue n eontiin 1 lud dlu' Hu ji \ son el iin St diite Act 11 

Rogulntioii not he lei \ e\|ie >.l\ up il 1, n i in\ u ijfi ei e u 1 nn ol Hub, nri 

any inudont ol mv c ndi a I n 1 iiuon'.-.ud w Hi (b pm nv | thAct’ 
The giammitie il e iistniiliii 1 tin i Hut lb w i U ‘ ii 1 iia luishni Mith the 
provisions ol tin At HI I' ‘ i ti 1 1 ’ e i ‘ my meubnt 

of contract ’ Jlnsexcluh iu\i(|<dl\ imjludeii 1 u in < tla L* .,isl itme Ins 
Said that, unlit's the eiuefna id i naiilioiu I in th >- la hih d u ii t to 1 r abcclcel 

by the Act Ihis \et ol <u IIT is n t in nt u I m thi e la bih , and tluicioie 

it cannot be ei n- biel t) le ipi d 1 lliis u nil li iin| ,tmt il it liil been 

.Recossary to leieil Ibc Act ol (mi 111 ml tlaie w ulllu\< lieen guat difii- 

Oulty m docielinc, the ipu tani lit i» ii Liit I i the i i eii" I hm »>t de 1, it wat, 
not nocessiiy to do Ila \.< t ij (m ) III hal u i'. 1 to hue opcntioii ss an 

Act. The Couit to whir h d ijipl 1 lulu is lt» < \i t Ila siilstaiuc ol it, no 

doubt, continued to h Hu I iw nil Hu ( idiut Kitenia into loiee, but it was 

the law by viitne ol tbc Chute 1 wine II w is ‘-ul ]iet t) dluaii i ly tlu Tagislativo 

power. For those leasoub I think tint tla (oidiut Ail must be consiebicd to 
Upply to the present ease ’ 

Sent Zawm the Division of Ons<ta anti the SiheduUd Di'^ii/eti :—In Orissa and 
■^e Scheduled Districts, Acts X ot Ibj'), VI ol 18(>2 II C and IV ot 1S(*7 B.C., 
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still obtain. That ^Vct extended by jIh own opciation to the Pre«>idency of Port 
William in Bengal. By an oider ol the Ijmitenant-Go\ornor o» Bengal, dated 
18thMay 1861, lor oarijing out the pioMMoni ol Art X of 1859, the olficeia 
employed in the Civil iKdnnnisti'ition ot the As&a?n and Chofa Nagpur divisions 
aio heieby vested with the lollowing poneis — 

1 . The powcn ot a Zillah Judge sh dl be exoici (.d b> the Judicial Com* 
missioners. 

2 . The iiowcib of a Collcctoi and of a piincipal Salxi Amm shill be exercised 
by Deputy Coninii''Si()mi>. 

3. '1 he ponris ol i Deputy Colkctoi shill lie evi icisc I bj A<?sist‘int Com- 
missioneis and Jl\tia Ass st nit Coiuinis^i uk i-. —Cah uHa Gaztlle, ISlil, p. 1133. 

Scitioii (lolAit XIV ol 1 S 7 t mm jiiovih • '• Ili< Locxl Doiiinmcnt may 

fioni time to turn—(fD 11 n ml < (I ms to 'idiuiiiivn i »i\il ‘md <iinun.d lustue and 
to--upei inirnd the‘'cttli Hunt .ind colli I tion ol tin* public n m nue, .ind all matteis 
uliting to lint iiid othiiwii, to r iridin L the i liiimisli ition u illiiu the Scheduled 
Di-itiif ts , (6) II gidite till pioc Imi ot tin i ilii \ s > iii| miti d, but not so as to 

ustiul till opitition <1 uii iiiKiiiiiiit ioi till tiiii 1 (111., Ill loK 1 in an> oi the 

s ml dmti 11 ts {c)dii<iil>\ uliil intlh iiu in> |Un lutioii ] oim m ii duties ineidint 
(o tlu o])(i.iti'n I I iii> 111 ictim lit In tin i im Itiii iitliui in '>uch distnct shall 

lx (\cici'' d Ol piilonm 1 iml cl n 7 ] n \ ib " “ M' iidi - Ik itlofoit ]iiesciibed 

l)> 1 thn i j noi («( m 1 il in ( i iim d • i tin !. < i! \ 11 iiim nt tin tlir c'ud.inre of 

olliiit-, ippinlili tliiii 111 1 lb' Ik bib I I •! fi »tv li i dl i i ni\ i j tJii pnijioses 

lueuLi m I in titiout) nil ni l i iIk time it tin ) \ ving ol llim Act, shall 

continue to be in lom. iiili i i I until tm cm ii i t^cmi il in Coumil oi the Tjoeal 
tno\i nnm ill, m lli «ni i> 1 < 11 ki\ v diuil' \ll i Mstiiii' otbicis SO 

a] point III pill Kim n ilie lilt inwliiliibiv \( t < im v iiUo loice in such distiict, 
fcb.iU he d(i nil d to 11 I t 1 < n q j i n'l 1 11 i k in b i 

Hent Law in As in —\i t \ i I 1^ ) di i mt qiU ti \ vun —Ptasidha 

Najai/an Non \ llin An// I \ K > ( il / »( 1 L II o (’d I'lO As to 

Sjllnt, v(( IN It In ill II I Jitli I liu i\ I'v.O ml i JJn I Vii ,iivi ls‘>s. 

Lotnl i xh nt rf /r / I i//o/ 1 f ) -D v ,)< t t n to h u i Ixeninfoiie 
in inv ot tin X 111 n ^nl ill 1 | m ii i v l>v m ibi il tin f i » iiti n nil-Ciimciiior 

ol llentrd ot till 2 itli I I' 1II 11 I'■<*>, j iil n be I in tin inhutln Gazette ol the 

2iid iM ncli I'sfOj 1 \lll el Isiil ( 1 >( ) Ml-' «\tcmkd to .ni 1 look cllcct on 

tiiiil li mi the 1 itli V[j 1 lS 7 i' in t'n I 11 nni il vh dv — 

Bn o i J 1 Ol I 

Blii_,nli II , Mm^bii I III 111 lb 

I'v N c 

I’lln.i, G} 1, ( hmi[ linn, Snii I, Slidnl I I ,'1 b it 

Il \ mil vin I 

Jvijsliihje, B) 11, D111.3P II , M il i ill, AI 11 b libil, Dibin, Uiing[ioic. 

Bi I on \N 

Buidnan, Biiiknu, Bccibhumi, il )obl\, il mi di, ^Midnipoic 

JblCvlIlJ M i. 

Xuddea, Jisv^c, 21-Pcie,unnalis. 

1) V> I V.* 

Dacca, BickeiijUnge, ruui dp )ie, iMyimiivin,, S}lhct (no longer a Regulated 
disliitt). 

(bill 1 V( ONO. 

Chittagonr, Xoakhali, Tijipuah , 

whereupon tlie imisdiction ol tlie Collcctoiato Couit's, m these distnet'*, in suits 
between lamlloids and tenants, wa& tiaiiskuod to the Ci>il Coiuks, and Act X 
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of 1850, Act VI ol 38G2 (B.C), and Act IV of 18G7 (BC.), ceased to 
hare operation or cflcct thcic — See section 6 of Act Vlll oi 1809 (B.O.) 
By section 108 pending suits and protoedmgs were curied on under the 
former pi.ictic''. By Act [II ol: 1870 (B C ) .xll suits pending, nlioro no summons 
bas been issued altei the sp(tlcment ol issues and b( lo^c the coiumcncemcnt of 
the Act, i.c, the 1st .Tune 1870, and likewise dccicc‘«, niio ti.inbftiied irom iho 
Revenue to the Ci\ il Couits. 

n. (1) The enactments specified in Hclicdiilo I hereto annexed 
arc rcjioahd in the Uriitories t'' ^\hich this Act 
extends 1)} its own oiicialion. 

„ (2) When this Act is extended to the Dhisiouof Orissa or 

any part thereof, t>ueh ol those ( n letiiuiits as an* in foreo in that 
division or part, or, whoio a jioition onl) of this Act is so 
extended, so much of tin in ns is iiiconsistciil with that portion, 
shall bo repealed in tint dui ion or put. 

(3) Any enactment or docuimnt ii firiiiiL* to an\ eiiaelmcnt 
hereby ropoalc‘d shall Ik c onstriicvl to rekr to this Act or to the 
COiTesf)ondin» pcu'tion tlicuol. 

(1) The ivjit il ol . 111 ) (nactnuntl)^ this Aet sh ill not i’C\ i\o 
any right, priv doi'e, matter or thing not in foieo or e\isthig at 
the commcmenKiil ol this Aet. 

Suh section {\) —lb \ t < m<-> nt > | ci iti ii Ju ni iIk KlNticmboi 18S5, 

ml Ii ni tint d il< tin niKtiiiud-^ |I(.iIm I in ‘>(]udul< 1 
Fiocmlnioit mu i I ‘•t m 1 d I It li u \i.j 1 (s n >( nnl < in> piovisioii 

ns t > (li» ml md i liii < )min mi I lil u it lOUKs 

thi old jilt ’ 1 '' d til > t I p M 111 I 1 V l]i( old Ol ilic 

iKu A<t ' V(L \in i ls()) (IJ C ) [I \ilid lint ‘ wlion- 

ever any smt m (dim p <( Im undd tin ]i \ ni" cl fin Vdiinflic bcdulo 

■^D) nicnlioiKcl, ox my (I Hit in, shdl, it tin tmi iilion tins A< 1 ( mu ■* into 

opoiation m my ^lut, but ] tn in IiIuk I ] i m\ t 11 i( i oi oilm olTati, 

having, undti tlic 1 lOM i n ^ < 1 Hu mu A(t,<i my tl tl in imdlKti n m Midi 
suit Ol proceeding, siub smt oi pnnchn^ ml ill i|T' d Ih i in slnlllic lu.iid 
and delcimined, uulcMditi n d my d id <i d ki Hidciii ‘•Inll b( Ind, md 
the piactice .md luetlun di dl K Midi md Hu vuiu, is it this Act liul 
not Ixcn pa«is(d’’ (-dti n lO^^) 1 be ju w Act bis not a smiilii ])io. 

vision. Wo must, tlrnddc, u id tins \( t iviib Mction 0 oi Hu (tcmi.il 


Claust?s Act, iihich jiioidc 


(C rp 


The i(p( d of ,iny Matuti, Ad oi llcnulation 


Ad sludl h.ivo 
oi t he Bombay 


shall not aflict my pioccttlmgs ctniiiunttd Idtu Hu u] dm 
come into opeiitun” Jt Ins Inn held bj i lull Bmdi 
Jligh t’omt th.it the woids ‘‘ mv jiocdlin-,s’ n Hu abo\c s(ctiou mdudccl 
' iall proceedings m any suit iioni the dal of its aivtituti n t > its iiiial disposal, and 
jthorefore mducUd pioc«cdmgs m a] ] tal —Rafan Uinnd SJui Qhand i. Hanmanirar 
iShtbakash, 6 Boni. II C. Bcj>,it^ V itli Hn-^ mc w ol the section, Gaith, C »T,, 
agreed iii Runjit Sing and otheis i. Mchrihan Kocr and a latch of cases, I. L. R., 
3 Gal., Gf)2, F. B ,2 Cb L 11,391. In tkib n^c' Mi .Justice licKson observed : 
<* Wo ought also to hold Hi.it section C oi Act 1 ol 1S08 Mill iko color specific 
proceedings taken m evccution ol a dcoioc which ba\c been coiiimcneed betoio 
the Code came into ioicc, tie, bcloie the i«p( dmg Act became ojioiative. By 
making this use of the 6th section of the Gcntml Cluiscs Ad and by taking 
the Tiew which I have taken ot the eilcct of section 3 oi the Civil Pioceduio 





SEC. If.] 


THE RENT lAW OP BENOAL. 


17 


Code, it seems to me that all difficulty is avoided. The provisions of the Coda 
will then have uo retrospective ejlcct as to injure any right of action or right of ' 
appeal existing at the time wlu'ii tlie Code caino into eliVet; at the same time that 
the procedure as intended l)y the Ij<-gi.slature will come into force with all its incidents 
/ill every ease at the time indicated, i./*., to (1) the procedm-e in soils , 

jin stitute d after the Code came inlt) fon-e will he ^\)ll)]1y «uhject to its provi- 
isious'; (2) the pnjcedme in ^uits conimenced hefme it caiiie into force and”*' 
Ipeudiug at that time will he regulated hy the pnivjc/n« law up to decree, 

I and by the Code alter decree; and (d) tlie proceduie after decree m >uTfT‘'dc*Tcr» 
miued before the Code came into l<jico uould tlieieafter he g')Verned entirely 
hy the Code as to new proce* ding.,, hut imc as to procer'dings already 
eommeiiced, which, according to the\iew mtw ^uggi'.ted, are specifically protected 
.hy Act I of 1S(>8.” Tlii'i Mew will ap[ily with mftdilicatioii to the new Act. ►Suita 
or execution proceedin.gs ot deerees or ajipeal. the l-.t iShnentber 

1885 Will he go\enied hy the old ^\ct. ^Viid .'■o m respect of decrees obtained before 
the 1st November 1885, jtrooeedmg-. or appeals couimtticrd ojter the Ait e.imo into 
operation will bo govi-rned by the old Aet— Behai^ Lai and another \. Goberdhuit ' 

^ Lai, J. fi. It., CaL, lib; Maiujul Bcnhad JJichit v. Onja Knnt Lahiri, 

1. L, li., 8 CaJ., 51, !■*. C. Their Lord>hi[e. Ii<‘lil that all a 2 )])Iioatious for execution 
of .a decree are apidieatioiM iu the suit winch re.,uUed in (liat decree. Thi.s is 
consistent w'itli section 108 ol the old Act. Coiuparo JUlahi Buki>k v. Alatichoir, 

I, L. It. I Cal., 8:j5 ; .5 (>. L. I*., ,5l).'5 : I hiato JoUii Jlnsnnji Sarafan, 

J. Jj. 11. d liom., ill ; iXaia/iihi't \. But Jlanchu, 1. C b’., .‘5 JJom , 'JIT ; Vid^arantt, 

w Chandra •shikar till- 1. C. 11, 1 lloiu., K'ld : Thakar toishad v. Ah\an Ad,' 

1 Ij. U., I All., (•('8 ; Uhh<\i/ Uhuni KounduD <i'>lu,n Ah, I. L. K., 7 Cal., Jld \ 

I da Bef/uiii V. Iiiiainadin, I. C. K., 2 Ail , 71 : di/inl Andir lioisein v. BiSiCti 
(Jhand Jiuthai at, ti Ij It, 187. 

Buh-secttoil ijl) :—Set tiou J of A -l \ laii as follows :—The following llegii- 
Y jy,';) latioiis and Acis ;oid (inrlti'ij., ol Wcgulation^ and Acts arc 

AiJ - of sj. . hereby repealed, e\ee|i( in so lar as they re^ieal any other 

Uegiil.ation or Ael, and c\iv[it as to jiocetd.ng, toiniuenceil before the date ol this 
.j\et cojiiing into foiee, naiin ly — 

llegulatioii Wll, 17bd {lo empower landholders io distrain and stll lha 

jursoiwl pioptrly uf rpots, tj'/'.’' 

►So mueli ol llegulalioii LV, {Jo determinr dtspnftS rrgardinij the grant 

of pottnhs to rgut», d'e.) a- is -till in Ion". 

Jiegulation X\XV, 1705 (J'ur better ei 
rent or lecenuc due to them) 

liegulation XLd", 17U5 {to empower Ltndholdcrs in the Brovince of Benares to 
distrain, Sfe.) 

Sections TX and X, lle.giilatioti 1,1, 1705 {fespeeting rijottg putt aha in the 
I'rovince of Benares ) 

Sections I to XX, Kegulatioii Nil, 170.) Ji> t nablo landholders to realize their 
nuts with gieater punciuahtIf d’'’*) 

Section,s I to XX, Itegul.ilion V, ISOU (to ena’de hindhohUrs in the Province of 
Bemres to realize their rents with gte’uter punclnnhlt/, . 

Itegulutiou XXVIII, 1808 Jo empower lundhddns in tho Ceded Provinces io 
distrain, ^c.) 

Sections IX and X, Regulation \XX, 1808 {pi rt>cribing rules for the grant in 
the Ceded Provinces of potlahs to ri/ots, tyc ) 

Section IV, Regulation i I, l.sou provide a* liniitation of lime for ceitain 
suits, S[c,) 

Section XTX, Regulatinu VIII. 1805 {fur ewfending crituii Regulnlions to the 
Ceded and Conguered Pi ovtiiee>>, d'e ) 


«nnbhnii imlividuals to recover arrears of 
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Sections V to XXIII, Tteuahiiian V, 1S12 (for atretulini/ some of the rules at 
present in force for (he roilecttjii of the Eand Revenue.) 

Sections XV nml XYl, ficyuliit/on ^ fX, {for amending certain Segu-- 

lalions in force relative to process for recover// of arrears of rriit.) 

Sectiuu XXVri, Regulation X.X, IJ^IT (relating to leniitance to distraint for 
arrears of i nit, 4'cf 

Seetiona XYilT fiinl XIX, Ro'^iilaLion Vlll, 1810 {rehitinq to Pufnoe Tahoks 
nnd the system estahhshed for the collection of lentr geiurnll//, tV'*-) 

Sootum IV’', Uegiilatioii II, 1H21 {t-clating to the lUitu ^ of Gifrj and Zilhth 
Judges, ^c.) 

Soctiou XXTl, anil so mucli of Sivtion XX. ai ’ the followiti-jj scolions of llegu- 
l&tion 1822, Y11 (relating to the selthinnit of the Land lt<-vciiHC <n the Ceded Pr' 0 ~ 
ninees and Cuttack) jI's afply to lor lout, to <oiin>hhiits ot i'\e('-si\o tloinaml or 

undue exacliou of rent, or ol the non ihh\eiy ot poliah- or reeiMpt'^, to suits againt»t 
ft{|^6uts for money or lueounlis or to :m_\ oilier smt', or eonipl.vuit'i ari'>ing out of dis¬ 
putes hetivoeii laiulholdors or farinei- anil Iheii under tenant'^ lespeoting the rent and 
occupancy of land. 

' Regulation XIV’’, 1821- (for moh fifing the rvhs in fn e for refer) ing to the 
Collector's sumrnar// i.uits in rases of an tar or extutinn of '.) 

' Regiihitioii V’^il I, JiS.il {tor amindinqthe exi'iting /n ocisions Vihitive to the 
trial of suinmart/ suits and clanns fur a. i tats or exaitions of tent.) 

. Act I oi l8;{!) {nlafini/ to the appointnicnl of piisons to sill pi'opcr/i/ dis¬ 
trained for the recorog of an ears of rrnt ) 

Act X of IHU) { fo‘'regulalitii/ the j^T'aceedings in ctr/ain cases of distraint 
for arrears of rent), and 

Act V’illof ISIS (/o modify the prori'-ions of Srvtions IdV. X, XI, and 
XllI, of Regulation \S\'i of the li. nga! Codi > 

HcetlolisXlV and X\’, liegiil itioii 1\, I8d;{ ( for Ih^ more speedy derision 
nf certain suits, and for enfor'iai/ the pradui tion a/ nlliitn adounfsj '-o lar as the 
name arc uppheahle to the temioit'. undir the (omiinaent or tlx Lieuii naut- 
Qovernor of Iiong.il, aie .d>o rej« ahd. 

Such parts of Regulation V'llT, 17U;i ( prescnhim/ tuhs for the dr cennial sefflc- 
inent of the public Revenue in Bengal, liihai,itnd Oin.ta,) and Regul.dion \XX, 
1803, as relati* to the adjudieatioii ol piii.iUi<~ tor tin letu'-d ol jiottalii and reieipta 
for rent and lor the ex.ntion ot ane sutii.% as .iliw.ih or in e\<»(>f the ninoiuit 
Specified in any engagenie.at>> for the priMiit 1)1 ol lent ; and '-iieh part^ of Seetion 
XXV^I, Act 1, ol 181.) {to nnund ..let Xo XII of X'C'W, oititUd ^''an Act for 
amending the Bengal Code in ) r yard to .sala of land for in rear's of revenue") as 
relate to the enhancement of rents and the ei< < tiuent ot tenants hy ihe jiundniser 
of an c.state sold lor ane.iis oi (ooeuinieiit re\euue, are ihclaied bubjoet to 
the following nuKhlieations. 

{ Section 107 of Act YIII of IROO (TJ.C.I pn ‘s(.iil>ed ; “ VV'^heii and so soon as 
A t vnr f liien shall comineiiee and t ike olT« et in any district, the 

^gg ^ various pro\ isioMs inciitioned in S< liediile (^1)) liereto annexed 

• * ’ sliall ce.ise to lia\e o,)eiMtion or ellect in sueh district, saro 

410 far as they repo.nl or mod It'} any other Ri giil.ilioiis or Aets, ami ,sa>o so far as 
Vtn^rds suits or proeei'ding'. whiih hiloie the time of the eonnneiieiniient of this Act 
.shall have heeii instituted hetore aii> t'oiMi i lor.” And '.ei turn In!) pioiided “that 
^hotliing in this Aet contained sh.dl 1»‘ ih’eined to t.ike away or ahridge any power 

? f authority conferri'd hy an Act jia'-id h^ the liieuteuunt-tjioM'rnor of Reug.il in 
’ouncil, entitled an Aet to a^eeitaiii, iemilali* and reeonl ceitani tenures in (lliota 
‘Nagpore, or any poison aji^mintcd to he a ''pe.Mal ('oiuiijis>5ioucr thereunder or in tlio 
(OotiiutiSsioucr of tlie Division ol I'liola Xagjiore.” Ami .section 110 provided : 

** Jfytlung in this Act contained shall m any w ay nlleot any of the j>ro\ isiou of 
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Act Vir of 1868 of ilio Council of tlio Lioutpii'int-Govcrnoi* of Bengal tor the 
iccovoiy ot the nucat-5 of luul ic\(nu( auI othtr (kinandg rcco\ei«iblo ns aneaig of 
I ind revenue ” 


Schedule (0) qtne the foUrioint) • 


DiteamlNo o£ Vet 


litkof Act 


L\intof Ueptal 


Act \ of IS ) 


\n \tl t 1 am iil tli Ixw r ta the 

I V n t 1 nt 111 til jt silcuc;y ot 1 jit 
W ilji iru HI 1 lip.'ll 


llic whili Act, 


Act ^ I t £ 1%2 I is>. 1 
1 V till I ic itci xi t 1 
\ mil i£ lieu il Hi 
( ouncil. 


Vn Vcl I > ami 11 1 Vet \ i f IS 9 


Ihe whole Act, 


Alt IV of I'l )I a >1 1 
liy llic II It II III 
(i< Mlri i o£ 1 n il 111 
C UM il 


\n \ It) OX} 1 un an 1 ainfii I \et ^ f of 1 %2 
, •> I 1 Ill I l itcll II I I III i 1 1 lu 1 
1 ( in il III I ij ivc 11 Illy t) ccitiiii 

j 1 lenient 


Tho whole 4ct, 


i>iib setii>n {>) —( iitiut till! 1 I lu my I) iim ii( ic iiu njf ti in> repeilfd 

onaitnuut will I \ il I ml i lii v till uiiUi Miti ti 1 <s, ilin‘«(i (1) ml (2) ot th^ 

Alt 

Suh <i ctnii (\\ “Ilf 111 111 111 \LI )l 17') pi m 1 1 in ( mi umity u th English 

mi\ II (1) lint I 1 lit I i u uliiiaii IS to be con- 

ill ^ If i f >f 11 I M\ 111 ill I lint til A\Ii)l mi> ■'tan I” (sjcctiou 
A f <ft> /i i/i I l], ,n^ ] ^ il 111 n Ullt 1 -, ti nu a toiiner re- 

clu '/^ ‘ *1 il V iitli 1 w!i by 111 1 111 ilh, till niw Dgiihtion is 

ti I I 11 I I 1 IS I X iiuili ( il t til fllon so fai as 

u liny liltii h III 111 lilt 1 n X 1 I tint tli ii w i -'ll! iti n I cm li I in m gativo 

1 niH 1 lx t 111 III in II \ miily i n ■•it x (s Li n-’()) , m I (I) “ that 

il i 1 _,iiliiim lliu 1 ml 111 lb I I -,<il I n i its 11 iit ixxai Is it'■cm led, the 

fi >,111 il 1 ilili 1 ) 1 - l 1 < 11 Ml 1 is 1 MX I \\ limit iiiy 1 iiinl ilidiiation 

ti tint pill] ( t II 21) ill xxli 1 I till Ikgnliti ii xx is repi ilul by 

Ai t \ II1 it M s ixc 1 11 IXI 1 I in (t in I / Inn, £ x ^l( tion 2 ol Act V 

or lbt7(f’f ) yi \ I ‘ ^V linii X i my Vt'-lnllirtn th tiiiii hved ioi the 

« imm niniinit <1 tin Vi f b | i I i [ d i-, m xxlnli oi in put any tonner 

A< I oi Hf rnlitim in I sn li \ft sinll it It 1 u i d 1, siii li list iipeil sJniU 

fiiit mix til Vit in lit iditi n i yii\i i ii I < l n nieikl, unless xxoida 

J bi iddt I 11 XIX mg siuli Ail, Ik^nliti n (i [i i ns ’ 'si dns section d, cl I 

oi Vit 1 ul ISiiS ji xik In ill \its inl ly tin (n ixeinoi-Qeuei^l of 
1ml i II ('nil d ut I tills V(l shill li < mi into <p i itnm loi the pmposo 

ol icvixin^ (itluL ixh lly ri |utidly i Stint Ail, n lb ^illation lepealed, 

it sinll 1) nicissxiy ivpi.slx t) I ill sn li j ii) it ’ Section l> ot tint Act 

juoxtdis “ L’he i« [ dot iny Stitnt , Vi t, oi R ill ill n sinll not afloct anifthing 

done Ol any ott in cmmiitL 1, oi iny lin oi pm dly inciiiu I oi any pioteedtug* 

coiuiueucf I bi I Ul tin iipcilmg Vi t s>i dl haxi t mi iiiL) op lat on” S> section 3 
of Act V of lSb7 (BG) liy> »l> n. ' Wli n xn iny Vi t shall, afti r tin 
time fixed loi the i mimemnii nt ot tins V t (1st him Mbr) bo pibscd lopeil 
rn whok oi in put any 1 iimci A L an I siib>tilutiin< s mi pi ivisi m oi pi ixismuj 
instead ot the pioviaion oi pimsmis si i ji d I, the pi ivision oi pioxisnns so 

repealed shill icmain in toiu until the snbstitnt d piovision or puivisions bhill 
come into opoiation by toico ot the list mciitiomd Ael 



20 


THE BENT LAW OF BENGAL 


[sec. hi. 


EefimtionB. 


Ill, In thih Act, unless tlicre is something 
repugnant in the sn])ject or context :— 

■ (i) “ Estate” means land included under one entry in any 

of the general registers of revenue-paying lauds and revenue-free 
Hands, prepared aivl maintained under the law for the time being 
in force by the Collector ot a district, and includes Govern¬ 
ment khds mahdls and revemie-lrce ^ands not entered in any 
register. 

(2) Pro])rietor” means a peiNon ow ning, wljethcr in trust 
pr for his own benefit, an c'^^ato or a part of an 0 N(.de. 

(3) “Tenant” means a [)ei son w ho holds land under another 
l^rson, and is, or but tor a special contract would be, liable to 
[)Say rent for that laivt to tliat ])or^()n. 

V (4) “T landlord” means a person immediau^ly nndcr whom 
1% tenant holds, and includes the (io\(M’nmt*nt. 

(o) “ U(‘nt” means whatever lawfully payable or deliv'crable 
in money or kind by a tenant to liis luifllord on account ol the 
or oeciij^atioii of the land Indd by the tejianl : 

In sections .53 to (IS, both iiiclnsiv«\ sections 72 to 7.5, both 
inclusive, Cha])tor At! and Schednh' 111 ol this Acl, “rent” 
includes also money ri coverahle under .in\ enactment tor the time 
being in force as if it was rent. 

(6) “Pa),” ‘‘iia^able” and “ ]iav iiii nt” used w it li reference 
jbreni, include ‘‘deliver,” “ dt liverahh ” and “d(liv(r>.” 

^ (7) “Tenure” means the umu>L ol a tenure-holder or an 

tmder-tennre-holdiM’. 

(8) Perniaiu'iit tenure” iiKaU'. a tenure w liicli i'^ heritalilc 
iWld.wlnch is not lield for a Imiilc d time. 

' (9) “Holding” mi'ans a ]).neel or jiaricls of land held by 

^ raiyat and forming the suhjeit ol i scpai.it(‘ tmanev. 

(10) “ \ illage” means an aiea iiuliided in a village map 
the revenue-survey vvitbiii the sanu* (‘vterior honndary, or, 
^hcre no sueh majis ]iav(‘ bei n ]ir(‘par( d, such area as any ofiicer 
Jiippomted by the Local Government in this behalf may determine 
jfttter local inquiry liold on sneli notiei'as tlu* laical Government 



^ayof Asiii; and, wliere any other }ear prevails for agricultural 
purposes, that ;>car. 

(12) “J^ormanent Setthanent” means the P<‘rmanont Settle¬ 
ment of Bengal, Behar and Orissa, made in the vear 179.3. 





SEC. III.} 


. THE RENT LAW OF BENGAL. 




(13) Succession” includes both intestate and testamentary 
succession. 

(14) “Signed” includes “marked” when the person making" 

the mark is unable to write his name ; it also includes “ stampede'' 
with tlie name of the person refeiTcd to. 3 

(15) “ Prescribed” means prescribed from time to time 

the Local Government by notification in the oflicial Gazette. :i 

(1C) “ Collector” means the Collector of a district or any> 
other officer appointed by the Local Government to discharge' 
any of the functions of a Collector under this Act. 

(17) “ Jlevenue-oflicer” in any provision ol‘ this Act includes 
any officer whom the Local Government may appoint by name 
or by virtue of liis office to discharge any of the functions of a 
llevenue-officcr under that provision. 

(18) “Registered” means registered under any Act, for the 
time being in force for the r('gistration of documents. 

(1) :—TJic woivl “ fstato” ia iIcfiiR'd in FPCtion T of Aofc Vll of 18G9- 
(IJ.C.) to “uH*an any land nr sliaro in land subject tp'-^ 
tin; jiiiynK-nt to Ouvnrnmont, of an annual sum in respect of ^ 
wliicli tlie name of a [iroprietnr is oidiTod on tlio Ib'gi^tov known as the General^ 
Hegisirr of .all ixvniiuc-jiiiNiii<^ or in n-spi’i-t of wbicli .n. separate account 

may, in pursuance of scefion 10 or section 11 of tlic s.-iid Act XI of 18.50 h.ave been • 
opened.” iJclore this dclinition was ])iit furlli it was doubted whether or not shares 
vf entales could ho sold for arrears of revenue due on iIkmii. That difficulty was 
removed hy tliis definition. I'mli'r I lie definition of the pro'ent Aet no such 
ddlieiilty will arise. Conijiare also sect on 1, Act IV of I87t) (IJ.C.), section 3 of 
Act VL of IST.’l (II.(h), section 8 ol Act Vlf of ].'s7(; (11.(h), section 1- tif Act VTll 
of 187() (11.(h) Ju section 8, ehiU'-e I of .Act XVllf of 1878 (Rout, N. W. 
i’roviuccs) ‘ Mnhar meaiis—(i?) “ an\ local area lield under a separate, enj^ageineut 
for the payment of laml reteiiue, or for which a separate record of rights lias been 
framed ; {Jj) any local area of wbicli the revenue ba.s been assigned or redeemed 
and for tvhicli a sejiarafe record of rights has been framed.” Lakheraj holdings 
are included in Act A ll of 18t)8 (13.11.) in tenures. 

“ AVe, liave defined ‘ I'state’ to me.iii laud ineluded under one entry in any of the 
general registers of revenue-paying and revenue-free lands. It tints means tlio 
interest immediately belotv the paratuount interest which Goverumeut has iu the 
laud.”— {^Report of the Rent Commission'). 

Clause (2) ;—The word ‘ projirietor’ ‘‘ include.s any tenant by whom any esiaie 
. or is belli direedy under Government.” (Act VII of 

lopniiiii. 18(58 Jl.th, s. 1). Tlio d'Tmition in this Act is so drafted 

as to include estates held in trust, but not tenures except re venue-free, lands which are^ 
within the delinilion of ‘“estate.” For other definitions of “proprietor,” see sec¬ 
tion 8 Act V^i (13.(k) of 1873 ; scclton Jl, Act VII (13.C.) of 187t> ; and section 
4, Act Vlil (13.C.) of 1870. * 

Clause (8) ;—This is a new attempt. The owner of .an estate is termed a proprietor. 

The interest next below an cstivte and superior to that of a 
raiyat belongs to a tonure-ltolder, and below him is the 
undcr-tciiurc-holder of dillereut grades, and we then get down to the raiyat 
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)l>ut all of from llie temire-lioKTor to tlie raiyat inclntsive, are tenniit<i. The 

person under >Y]ioin tlie tenant holds need not he the proprietor or the owner of 
the land, so tliat if a person lioldw by payment of rent under a treapaggev or under 
one who has no title to the land, Ids status as a tenant si ill obtains. Accordingly 
it has been lield that the mere fact that the person to whom a raij at hag for sorao 
years paid rent had no title to the land cannot take away from him the character 
of n raiyat or prevent him from counting thoNC years in the time necessary to give 
him aright of oecnpancy —Sytfd Amaor lIosHein v S/ieomhii and another^ ID W. R., 
835. So a raiyat occujjyinir anil cultivating land for more i.Ii.in twelve years under 
• landlord who has no title to Ihe laml noNertlieh'^s acquires a right of oceufiancy— 
Zoolfun Bibi v. liadhiku Frosunno ('hunder, I. Jj H , 3 i’al., TihO. JLlut the tenant 
must be holding bond Jide and inu'-t not he in eo]lu''ion w.lh the trespasser or 
the per»on under whoio he hnlds, othenvi'-e he nould he treated as a trespasser. 
K/rfe the dcci'iions (pioted under the Pro inihle. The word “ ju’ojjv” does not define 
the status of a tenant— Kadarnath AliUn' v, Sonknuiwiri DrOia, 22 AV. R., 3DS. 

But far special confrart :—This eovers jnngleboori ienaiif- and rpiit i cat-holders, 
•nd holders of service teuuies. 


Clause (d) :— 

Landlord, 


In Act XVITI ‘if 1H73, .section 3, elanse .‘S, landholder 
“me.ms the person lo whom a tenant is liable to pay 
rent,” 


Clause (_~f) : —22e/j/in Act 1 f of me.an-i wh.itt'ver is to be paid, 

* dclacred or rendered h\ a tcii.mt on account of his hohling, 

u-e, (ir oeenpatioii ot l:ind. Jii (he Dr.ifl Rill of the Rent 
Commission the dchniiiou w.i-' r.ither prolii'^e and der<‘cli\e. ‘‘ TIk' delinidon of nmi,” 
they ie]>orled, pn'sented '•omt‘ <litiU‘iili\ opinion^ diller ahoul what rent re.ally is in 
India. We ha\e i'n(lea\onivd lo e\pti‘s-, wli.ii we hope will he aeeepted a- a reasoriahle 
view of the subject, and ha\e delincd rent I > he ‘ wh.ile\er i-' j>a\ahle or deliverable 
by a tennn'-bolder, uiid r tenure IioMt or o.-inpaiuj r.iiyal to tin* pro[nietnr, 
tenure-holder or under-tenure li ildi'r, po 'e-....i!i[L; (lie iniire-.( iinmi'di.iteij '.uperior 
in the land held h\ hi ii, in reeo'rnition .ml ‘-.iti'laelnm of '-ueh siipenor intc^rcst ; 
or whatever i*’ pay.ilile or deliwiMbh* as a return or eonijaMi-ation for the uso 
or oceu])ntion <»f land or for any nnht- of p,i'tuiM'.;e, forest lights, lishenes, 
or the Itke.’’’ The tlieorv ol rent or snt'l'MiuMil of rent is discussed under tho 


cnhaneeinout section- (27 to 37; In Field's Dn^esi nf the Rent L.iw, AV«/was 
defined to mean “whateier i- ])erii)dic.ill\ pay.ilile or deliver.ihle, .ns a return or 
COmpengatiou for a tenure oi undei-li-inn*, or tor the use or oceujiation of lanil, 
or for any rights of pasturage, forest rights, tislnnies or the like.’' See 11 Moore’s 
, Indian Appeals, 133 ; D Ik L, R., 12.5 

Papahle or drltop)able :—It will he ohscived that, while under the definition 
of Act XVIII of 1K755, seniee reinlcred for ii-e or oceuiuitiou of land would he 
Kent, under the definition of tills Act it would not he so. AVhahwcr Is payable or 

deliverable is re?it umler this Act, Imt not wh.ili iei is rendered. This, however, 

Would not place the holder ot a sei\ice-(ciuire heiond th (3 category of a tiuinnt, 
because in each ea.=e the seniie reipiued would "he a matter of .speeiid contract in 
,lieu of rent, and tlie woids hiu lor a spi.cial contiact would be liable lo pay rent” 

in tho definition ol a tenant would ajiply to tin* holdtu' of a s(>j'\ ice tenure. Whore, 

however, the original donee ot a-i rvicc-tcniiic ci*ascs to do any service and piiy.s 
nin lieu a rent which his deseondant- eontimie to pay, the conditions of the tenure 
hecemes altered from service to rent—iertyVi/t Mohendta Hingh v. Jokhu Sinq and 
• qtherSf 19 W. R., 211 (P.tk) The uu‘re fact ot long possession of a gersdoe tenure 
on no rent at all, again does not give the holder any exenijilion from the iiayrnent 
when the service is no longer rcipnred or performed —Chundcniatk Itoy v. Bherm 
Sirdar and others, W. R. Sp., Act X, 37. 
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LaWfulltf :—The obligation for payment or delivery must arise out of a lawful 
action. Whatever is therefore payable, as damage, i.e , for torts or unlawful actions, 
would not be rent. Hence it has been held that a suit for tlamage for the occupation 
of land by the defendant without the consent (jf the plaiutilf is not a suit for rent 
cognizable by tlie lieveuuc Court— B/wobun Mohun Bose v. Chundarnalh Bancrjee; 

17 W. R., 69. tSo a suit which is in reality a claim for compoiHatioii for use and. 
occupation of lands, cannot he diMcribed as a suit for arrears of rent— Kishen Oopat^ 
Maieari v. Bunies, I. L. R., 2 Csil., ^74 “ Ttapj)ear,s,’'ol).'>erved Markby, J., in this*'' 

case, “ that the raiyat has in addition to the original 67 biglias and odd cottas of land^ , 
of which the inigdi portion of tlie tenure consisted, taken into his posse.?.sion two 
bighas moni. Kow in suing the tenant in r(‘Si)Cct of the rent of these tsvo bighas, 
the landlord docs not treat those two higlias as an addition to the major tenure held 
upon the same Uirms a.g the re.st of the nngdi lenuro. He chooses to place on 
those two bighas a rent of Ks. b, whieli is more liian the rate at which the imgdi 
tenure is assessed. Jt is not shown that tl)al rent has ever been j)aitl by tlie tenant. 
Tbe suit, therefore, in reality, so far .‘i.s it relates to these two bighas is a suit to 
recover compensation for the use and oceupation of those two biglias.’’ Damages on 
account of Avanton destruetioii of tre<-.s, though stipulated for in a kabuliyat, cannot 
bo claimed as rent— Bubo Turini Dnssi v. Qiuif^ il W. R., 7. Hut a .sti[aiIatioa to 
ji, f. ■ j supply a nuinlx'i'Ilf niangoi's yearly is one to pay jiart of the rent 

u)i lit itiu , in kind, ;iud the value of the iuaii,goes i.s realisable as rent 

under tlie Rent L.aAV— £b. So aUo under Act \ lll of 1869 (H.C.) — Mullih 
Amanunt All ami othc's v. Ukloo Pasee, 'J."} \V. R., l-l<h A suit for arrears 
of rent of the deser'pi ion known phiiUcui\ being of a nature cognizable by a 
Revenue Court when Act X of iS.")9 was in force, can be lirouglit before 
a Muusilf under Act VlIJ : a Small Cau.so Court bus no jurisdiction to try 
it —Gobinda Sukul A', Gokul lihukut and another, -6 W. It , y<)4. The Rent 
L.aAV applio.s, Avhere rent is reserved in kind, ju->t the sanio in the case of suits for 
rout in money ; hut when* .''iniult.uieimsly A\ith tlie execution of a. pottah, and 
the giving of a kabuliyat liy the deleudaiit, (he dcl'erulant entered into a separate 
agreement liy Avliich he muleriook to deliver to the |ilaiiititV a certain number of goats, 
certain ({uantities of straw and other aiticle.s yearly, it wa.s held that this was a special 
agreement Avholly uiieonuected Aviih the ipiesiiuu of rent, and a suit for breach of the 
agreement WJis cognisable by the Small Cause Court —Bhobun Sitnduri Debia v. Baicab 
Bytid Joyuul Abdin, 8 W. R., 493. I'lie Avords laivftilly payable or deliverable," rasui 
AVith section 71 of the Act, I'Xcliide all abwalis and illegal ceases from tlie category of ' 
rout .—Vide the lAotes under ."cctioii 71 of the Act, If a zemindar demand a 
cess over and aboA'e the original rent, and the r.aiyat eon.scnls and contracts to pay it, 
this demand and the old rent form a new rent huA rally claimable under the eontr.act— 
dccatoollah Paramanik a, Juyodiiidra Barain Boy. 2~ \V. K., 12. Jt is doubtful, 
however, if this decision Avill hold good in tiio face of .'eciioiv 71, Avliich provides that 
“ all stipulations and reser\'atioii,s for th(‘ payment of illegal cess shall be A'oid.” Certain 
payments whieli are not so much in tlie nature of cesses a» of rent in kind and AA’liich were 


uniform, and had been paid by the raiyatfrom the begiiiiiiiig according to local custom, 
were lield not to be illegal cesscs Init rent— Judhnaonucan Mahtoon v. Jemadar Baboo 
Juyyesioar Doyal Biny, 21 W. Jl., 1. And so if a raiyal, for the purpose of preventing 
disputes Avith his landlord, agrees to make u definite jiaynient to the landlord iundditiou 
to his rent, tlie additional payment eaunot Iju ti naletl a.s an illegal cess, for section 3, 
Regulation V of L812 rather favors such arnmgi'uicnts and jirovides for their 
being eiilorced— Jute Company, Ld. v. 'Xorabdee Akoond and others, 
25 W.R., 252. So a parmbee was lioid not to be in the nature, of an abwah or illegal 
cess, but as part of Llic legal consideration for a euntract— Juyyodish GhunJer Bisivas 
V. d’urikuCia Bircar and others, 21 V. R., 90, 
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’ "By a ittnani to his lantJlord :—Rent presupposes tlie relation of lanillord and 
i^nant. The thiu^ payable or deliverable must be paid or didivercd by the tenant to 
iJn’s landlord. A suit for dastiiml is not, tlierefore, a suit for rout and not 
eognizable under Act VIII of 180!) (B.C .)—'Ram Gharan Banerji v. Torita 
-Cham Pal^ 18 W. R., 010. In this case Kemp, d., 'Iclivorcd tlie following 
"judguient: “ The first point for decision is whcth(*r dnsfurat is ix’iit or not. 

• 4' * Dasturat is explained in Wilson’s Olossary to be an ‘allowance 

for expenses of collections granted by the Alaliouiedaii Cfoveriiment.’ The decision 
the late Sudder Court, which wa^ referre.d to daring the argument, Is to bo 
;fotind at page 501- of the decision-; of 1S51. I’lie Court iii a judginont of a few lines 
Ijcld that dmturat was not a cess, such :is is prohibited by soctimi 5.') of Kogulation 
of 17!)J5, but that tlie tgrui • seemeil to imply a rt'servatiou of a certain 
ilinnual j avuieut by the purchaser of llu* lalook to tie* seller, the original firoprietor of 
,.a small sum.’ The Court did not. hold tliat Jusfurat was rent, d'lie letter of the 
*Sadar Board of Revenue shows that dastiirat was ‘ ne\er paid.’ ’I hey w’ci'e of 
^opinion that the term seemed to imply a certain aimual payment by tb*' purchaser to 
i the seller, the original proprietor of a small sum. Wy eonciir with 

wtho Judge In liolding that the relation of landlord and tenant as between the 
'^plamtilf and defendants is not made out, and that llie-sc suits are not cognizable 
'ilfldcr Act VIII of 18l)l) (^li.C).” A el.iim for Inni-i-zetmiuhiri iti not a claim 
for, rent —Jowahur Lnnl and others v. Sultan Alt and others, I'l W. R., 214. 
'Clertain parties, the joint proprieti>rs of a piece of land, coenanted tliat at the 
end of the year they would divide it, and that if eultivation should have taken 
place before the partition W'as clTeeted, rent should he paid according to a certain 
rate that was stipulated, llehl, that a suit does not lie for such rent under 
clause 4 of section 2o, Aid X. of \6a\)—Amrita Chowilry, 20th March 18(>3. 
The question, however, whether .a shareliolder can liojil utidin’ another shareholder 
• AS a‘ tenant is a question of fact, which must be decided according to the circum- 
-Btanccd of the case and understanding of ihe parties. Vide iiote^ under section 20, 
Oasharer. By a deed between A and B, B pnrelui-;ed from A a fractional share 
of a pergunnah, the Government revenue jiayable on which W'as Rs. 4:1-12 ; and 
it was stipulated that B wnis to apply tii ilte (’ollcetor for mutation ; and that 
until the mutation was completed, he should [lay the .aliove quota of the Govern- 
mcat revenue througli A ; and that after mutation- tlie rel.itioii between A and 
B should be an iudcpendiuit one. Held, that tlie relation of landlord and tenant 
•'was not created by the deed, and the quota <»F retemie payalile by B under the 
deed is not I’ent —Qulab Chandra Hoy, Kith Se}itember 18(52. Thongli, as a 
general rule, a mortgagor and mortgagee do not stand in the relation of landlord 
and tenant, yet when the mortgagee executes a lease in favour of the jriortgagor 
stipulating to jiay liim a certain amount annually .as reni, lie is, as far as the 
payment of tliat sum i.s coiieerned, a tenant of tlie mortgagor, and must be sued 
for any arrears of such rent under Act X of iH.'i't—gtjlh June 
18G4 ; Sp. W. R., Act X, !•:). Lands were orcitjiied by the Government for the 
purpose of niakitig an embaidiineni. Avitliont the ojw'i’vance of the formalitie.s 
required by Regulation I of JH2:L Held, tliat tlie owner of the laud was entitled 
tp rnaintain a suit for rent of the land during the time he was kept out of 
p03sessio,uJoy Naraynn Bose, (Ith Augu'^t lst52. A person to whom a zemindar 
has the right to reeover rent step.s Into the (losition of a landlord, and may in’oeouJ 
to recover rent— SJn/ania Sundari Dasi, 4th Dt'cembor 18(32. 

On account of the use or occupation of land :—The nature of the ‘ use’ or occu¬ 
pation has not been defined 'and neither ‘ land’ has been defined. “ In all Acts 
passed by the liieutonant-Governor of Bengal after the oommeneement of the 
Interpretation Act V of 1807 (B.C.)” iScctioii 1 of that Act declares that, “ the 





25 


SEC. 11 Ir] THK llENT LAW OF BENGAL. 

woril ‘land’ slmll include houaos and Lnildings and corporeal lieroditaments and tone- 
mcatd of any tenure, uulc'-s nliere there an; wor l.s to exclude houses and buildings' 
or to restrict the meaning to tcMienn-nts of some particular tenure.” li»e Bengal 
Tenancy Act being an Act of tlie (jluvernor-Goneral in Council, this definition* 
’’'’ill not suit it ; and the Ceneral Olanscs’ Act 1 of 1H()8 docs not define land, though- 
immovable property is defined, which “includes lands, benefits to arise out of land, 
and things atlacln’d to ilie ejirth, or permanently fa'.tened to anything attached 
to tlic earth.” Tlje draft Bill of the Ibnib Commission, liowever, gave the following ■ 
definition : “ Land includes woods anil waters thereupon : when applied to laud> 
cultivated or hold by a raiyal, it means land Uiscd or intended to bo u.sod for 
aei'icnlinral or horticiillural jiurpose.-j, or the like. In Cha]>ter XVIII it means 
(rt) tciiure,-., iiiider-tennres and hoMings : (/>) land used or let to he, used for agri¬ 
culture, hortieultnr*'!, pa'jture or oilier similar purpo''es, or for dwelling houses, 
manufactures, or oilier similar laiildin^.s : and (c) rights of pastnrage, forest rights, 
fisheries, and the like. lixplanatioH —Lar-tu or honie'tead land is b^ud u^d for 
ugrieultural purpoM’s when it is oeeupied by a rai 3 'a(, and together w ith the laud 
cnltiv.uod bv sueli raiyal forms a single holding.” Is tank, or julkur, or hshery, 
or pasturage, or wood, hiwf/ And is iviii for these under the dchiution ? 

Tank possibly would he land eovere I with wafer whieh is its deliiiition under the 
Kngllfh law, and [lasiuragi and wood ni:i;ht .ilso hv ■straining laugu.ige bo included 
ill land; but what ab.m li'liery or i'llkiirIt lias he.Mi h'-Id tliat ivheti a julkur 
dries up, its bolder is m.!. >iec""ar.lv .■nnile i to land Iielow the w'ater, thus makmg, 
II diriliacflnii tin' ri^lit. t‘> *ii'* itilK tir ;ni'l iIh* laiil bt'low it I 

So the right to a jnlknr liv no iin-inis iin-oLi - !i rlidit. to ihe .'Oil, when the jnlkur 
is I'itlier dried or Jilli'd ep l>y accumnlalion oi .soil —Uadlia Midian Alundid and 
anoHuu-^. yr'd Mndhnb IL/ad/e a/o/2 i W. B-, -'"<'• I-l">'i Ihe ,general^ 

onosiions,” oli-erve.l in this case .Lieksoii, d., '-of r.gliL to the sod underlying the, 
bheels and other julkiir.s, there is no \er\ di-tiie.-t aiuhonly ; but it appesirs to U3 
as a general ene-iioii of law tbal tlu- ri^lp to a pdknr by no means involves a 
ihdit to the M!\ when the inll.ur i.^ either di.-d o: iille l up by aeeuniulatioii of soil. 
I," is .,uile familiar thai julkur rigl.I-- are IVe.piently gn-anlod extending r.ver 

he property of other ju rsoii- dials the grante of tlie jiilknr ; aiid^ it IS 
eh-r- do t if on 1 he water di\iiig up the land liefiw it lieeame the property ot diese 
'’'raid<>'s, the, nin.st compliea'eil ipiestion-' of fact -would constant \ x .uisin„, 
beeam^e lam after die drying up of the Mec/.s the C’ourts wouM be called upon 
' ) decide bo-.\ far tin* water ii.id iirigiiially ext'Oeled, and as in tlio seiy laso a oio 
ns gratil-> <'f pilkur are usually couxeM'd in ^ueh leriiis as to impi'iL t le use am 
i-njoviuentof what luav he <• died purely aipi.'oU' rigid, ssich as lisbing, gathering 
of rushes, and other vegiuations which arise from, and are conneio \vi iwair, 
and it may be very ivell eonceixed llial in such ca^es the right to ic _ wore 
implied in tlie grant of the julkur. it wouM Iwwlmilx uiineee.sary o s]ieeity the 
particular rights we liave mentioned, because it t!u‘ giaiitii. was a 

the laud, he would, a,, a .natter of course, b.mMultled to exery^ 

xi'iestiou dierefore as to wbctlier a jnlkur right extcii'!.'' to .a vi.g i ■ a- ‘ / i i 

•d' l julkur is merely arpiestioiiof fact. I” b.r possession ot land whm^^^^ 

once formed the hod of a nulla id whieli tb ' didendants held a ju \Ui Pc , , 

but wliicli was situated wdthiu plaintilVs “ settled ’ estate, it was le. ' la 
•ieferidaiils bad failed to show that their seLllement extendeii ^lie tisfiery 

right.s, pbvliitilT was entitled to recoxer piw-es-iio.) Chowd> tf ant 0 lers 

V. Nursinq Chowdrti and others, 11 \V. B, . , , , , • l 

The nature of the use or oivupatiou, or the nature of the Innd being no t l c , 
tbeuaeor occupation of land by erecting a bouse tlicronpou, or by holding ’ 

or by digging a tank, would clearly fall under the delMiitioii here 
use of the house itself, or the tank itself, can only be by a atraiuing of the anguage 
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?0afiidorod as uso or occapation of land. That is, the rent of the tita of the 
Upases or tank, the erection or digtjing of nrhich are only different modes ot 
i|Sin^ the land where they are sitnate, avouM Ije rent under this definition, but 
not' the rent of the house itself, .as in the case of a lodger or the rent of the tank 
itself, fts in tho case of a fisherman who rents it for the ])iirpose of fi.‘>hing. The 
question of the jurisdiction of the Sni.all (Jau&o Court or ihe Ordinary Civil Court 
(vill, however, depend not upon thiN definiti<>n but upon elaiT^e (4), ]m)Vis<; of section 
8 of Act XI of IfiGT), and section 2‘.i, cl. 4 of Act X of 1851). Section 6 of 
j^ct X of 1805 runs thus : “ The fullowing are the suits aaIucIi shall be cognizable 
^ pourt of Small Causes, namely, claims for money due on l>ond or other contract 
9pybr rent, or for personal properly, or for th<* v.-diie of sueh property, or for 
daniilg‘‘8, when the dcld, damage or demand does not excved in ammint or value 
the sum of five hundred rupees whetlter on .a balance of account or otherwise : 
rj^oviued that no action «,hall lie in any such Court—(1) on a balance of partnership 
ai^ount, unless the l>alanee shall have beem struck by t)»e parties or their agent ; 
(2) fdr a shaiv or part of a shar** under an intestacy, or btr a h*gaey or j'.art of a lcg.icy 
under a ivill ^ (.*>) for the recovery of ilaniages on account of an alleged personal 
Ipjary,'unless actual pecuniary damaye shall ha\e ri‘sul(('d from the injury; (4) for 
foy claim for rent of land or otheu- claim lor which a suit jnnn now he brought before 
ft, revenue officer, unless as regards arnair- of rent for which such suit may l)e 
bbOAight, the Judge of the Court ol Stiiall Causes sliall have boon ex|ire‘"'ly invested 
by the Local Government with juiisdicti(m over claim'- to siadi arrears.” The 
word wow? evidently in clause 1 means at tin* c(»iuincnci'iiient of Act Xt of 1S(!.5. 
At that time Act X of 18,59 was in force, and section :i,‘i of that Act ran as 
follows ;— 

“XXrir(l.) All suits for the vlclivery of pottahs or kahuliyat.s, or for the 
determination of the rates of rent at which such pottahs or kubuliyats aru to bo 
delivered ; 

(2.) All suits for da>nages on .accivurit of the Illegal exaction of rent or of any 
dnauthorized i*es< or import, or on account of the rclii^.d of rc'clpfs for rent paid, or 
ftp account of the extortion of rent by conrniemcnl or otlier diin’ss ; 

(3.) All complaints of excessive demand of nut, and all claims to abatement 
o£ rent; 

(4.) All suits for arrears of rot?t due on account ol land eitlK*r khcr.ajce or 
lakherajee, or on account of any rights of pasturage, forc»t right, ii-jheries, or the 

like ; 

(5 ) All suits to eject any raiyat, or to cane<‘l any h-ase on account of the non¬ 
payment of arrear of rent, or on accoum of a brc.ich of Ihe conditions of any 
pontracL by which .a raiyat may be liable to eji'clment, (»r a lease may be liable to bo 
paucelled ; 

(G.) All suits to recover occupancy or posse.ssion of any land, farm or tenure, 
^om which a raiyat, farmer, or tenant has Imjcu illegally ejected by the }>ersoii 
^titled to receive rent for the sjnno. 

(7.) All suits ari-sing out of tlic exercise of the powers of distraint conferred 
on zemindars and others by sections (.'X 11 and C.XLV of this Act, or out of any 
Acts done under the color of the e.xereisc of the s.iid power as hereinafter parti- 
oularfy provided ; • 

Shall be cognizable by the Collectors of laud revamue, and shall 1)0 tried 
under the provisions of thj,s Act, and ovci-pt in the way of appeal as 
provided in this Act, shall not be cognizable in any other Court, or by any other 
officer, or in any other manner.*’ 

, It will appear from clause 4 of this section what sort <»f rent was intended to 
M within the jurisdiction of the Collector under Act of Id.'ib. 'I'hat clause may 
blso thiow some light upon the term ‘ rent’ as defined by the Bengal Tenancy Act. 
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Under Act X of 1859 it has been hold that a suit for arrears of house rent and l0i, 
ejectment of tho tenant from tlie liouse is not a «'uit cognwablo bj Rewnue authuarfn 
ties. House rent mcbi(le« tl'c lent of the i>iomid upon wlucli the house ^tands^ 
but as the items aie not separable the claim »anuot be heard— Nawab Haji Mohan^ 
mud Khan Kuzalbash, Sndar Dewany Reports, 1S1>2, of the 28th «lune. But Td» 
mere existence of a house on hnd does not lemovo a suit foi the lent of the lai^ 
from the Collectoi’s jiinsdiction—S/iaii Ausaiafi, 5th duly 1801, Sp W R., AW 
X, 102. Tins will explain the distinction bt tween the uso of the site of the hOQSll' 
and the house upon which we lure commented abo\e. A suit foi an eats of rettl| 
due on account of an imligo iactoiy is not eogni/ iblo under clause 4 of section 21^ 
Act X of 1859— Adicnitxja Chundta Pal, 1st Apnl 18b.J. A suit for the rig^ 
to erect golahs at cdtaiii ijliats on the laud, anjl also to collect ccitarn duties from 
persons who usid Ibise ghats and golahs and lor other puiposes, was held not 
cogin/able undu this dause —Mr Jamrs Pot long, 17th November 1802. The< 
terms of this clause an* wide enough ti evtiiid the piw-diition of the Collector ia 
suits for lent t» civ-s of tenuicus not '•tucth aguciiltural, pioiided the subject 
of the lease is lin 1, an I th(> iinf i''.u(.s liom tin 1 ind, iml i-. due on account of land 
tor the uie of tin* 1 ind, wImImii iin> lx the piujioM* 1 n which the smlato of tho 
land IS held. WlMiillie Ittml is k ist d ioi tin emtion ot golnltt, although tho 
lease includes the light t<> h\y .,)li<lulU', i •'Uit will 1 < in the Colleitot’s Court 
for lent undei the Iel^’ —liuhetl U afson <j Co , <»th Apiil 180 1 , Sp. W R., Act 
X, 1(). J he Cnil 1 'lilt his ]ui is lu i loU m .i suit In the lent ot a house and 
the land sun lull ling f —lirnia Das I)c, Jbtli Xotmlii ISSJ. Rut tho ciectiom 
of a building upon tin 1 ind allii ih 1< isp d < s n )i lju tlu C >ll<(tii’s puisdiction—^ 
Tan PtOAUil (ilioit’, ‘ith .luiuuy J 81 ) > J lii mtlion ol biiil lings, except under 
a hiiiHing leise, dx n it bii inhiiK iik nl —Sntnda Sundat i Chnwdt 
Januaiy iSbl A suit im iii ii~ "t u iit ou m unt ot a nniket is one within, 
the puisdictiun ot tin t ilhcloi un h i tliis<liis< —Gi/nnfii Dt via, 7t!i dune 18C4; 
Sp. W. U, Vit X, 78 A suit 1 i luitin i h is< d tills uismg ftoiu a canal 
or nvei 11 i\ig ition (1 i n it In ti tin CiIImIm unbi th's duise— II W. Gar¬ 
land, lltli Aujiisf ls( I A suit tni K nt ol itdiy is not niiiuiiiiiahle m Revenue 
Couits—-J/r JdithS fi'tlong, I ith M i\ iMi* in alditnii to these dctisiOUSj 
tln're aie othoi cbdsi m- t i tin -iiii i Iti d, ti- tliil a suit loi lont i ui he bioughi 

upon this ket loi UK iis ot K lit due on nc unt tl 1 md ustd loi building pur- 

po cs —Btpto Dos Dr }Voll(n, 1 W. K , 22 J , Tiling Pnsad Ghosr \ Drngal 

I Compnng, 1 W R , A( I \, d , Alafbuta Nath Ktindoo \ ( nmpheU, 15 W. R., 

4() J , liiaja Nath Ivoojidoo ' Uop* math iSha/ta 17 \\ R , 18). 

It has, how(\d, 1 tdi lattcili held,/?<r tli it the w<»id land in Act X, 

185‘J, or Act VIll ot 18t)9 (B.C.) meuis agii ultuial oi hoiticultural laud, and 
that tho pioi isions of the Ri nt Law do not ajiply to a suit tor aneais of 
wlieio the land is ociiipinl toi the jiiiiposi, n| budding and not agiicuUiuallyw-^, 
In the matter of Dtomomogee Btvoa, 11- W. R , 2 >2, pii L. S. «lackson, J, Lafodsf 
used for other jniijioses than loi puipi'^'es ol agncidtiue and lioiliculture is not thft 
subject ot legislation in Ad X ot IS'iO oi Act VllI ol 1809 (B.C .)—BtalkarfS 
V. Mudan Mohan Jitnoas, 17 \V. U,441 , Eamdhun Khan v. Uaradhun ParaJ 
maniek, 12 W. R , 401, Kahe Mohan ahittetjee v. Kalee Ktsto Rog, 11 W. Hkl 
18d ; Chuich v. Rain Tanoo Shaha, Id, 517 • Ranee Sioainamagt Y. Rlumhaml 
9 W. K. 151, 

These eontradiotoiy decisions led to a Full,-Bench decision in Ranee Durg^ 
Sundait v. Bibi Qm dunnesa, IS W. R , 23), F B ; 17 W. U„ 151. The Court 
held that lands ubcd for budding pmposis wdc not subject ot legislation ia 
Act X of 1S59 or Act VI11 (B.C) of ISOO. Couch, U J , observed : “ B# 
I think that in doteimining what is the nn ming ot tjie land and holding land in 
Act X, we muat look at all the piovibious of tho Act. It may he assumed ih<^4 
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ifc was not ink 11 U 1 that one put of it «<houM apply to one Ivinl of land, and 

iftnothci put to iiio<l 11 , and tint had m stttion shouhl In^c i diffeient meaning 

klirum wliit it Ins m other biitioiis ihc Dqiiity Collutoi si^s with tiuth that it ia 
extieiucly dithcult to apply to ha/n liiuls octn[)u I nindj as buildinj; ground, 

the pimmous ot siction 17 which no nnuitistly inli ihd to ho apjdied to the 
rent ot lauds used lor agiKulUiiil piujosts And Muse aio not »ho only pro- 
▼Isions m the Act ot 'whuh tint nny bo ■'ul Suti ii 112 am tlu tdloiying 

ecctions can only apply to hnd u«.( I fm eiilti\ ition Ihe uutnlion ot tho 
Legislatmo istobe dedueid tioni tlu lyhoU Vd, and a e n^tnieti »n vhuh makes 
jthe whole oi it (Oiisidnit n t» be pi tnu I 1 tliiiik tins is tlu >,iouiul ot tho 
lieclsions m this Coint tint iinls iisid loi bn 1 liiu: ])Uii > cs u< not Inble to 
enhancemnit unde 1 Act \ ol ISi') ’ It is d iil llul wIkiIui this aurunu nt will 
"•pply to the piiwnt xVet whuh is t (ins hlitiiur Vtt, ml m whith pionsions 
0 boon intiodnet I alu til t nuns, s i\ (« t( mm s 1 ml lm_s m I othci thugs, 

which cannot bt stiutly < msi I k 1 i^n lUm il h 11 lu It is w ifli wliilo to 

gVve Mr Justin Dwukmiih Miltn’s | ni ii ii tlu j mt i (\]Hss{dm Ranee 

DmgaSnndaii Dan \ litbt Oiiit inniii ■> i 17 W U Id (jl i Im^ d ms< 1 of 

Section 2J, ho obscin I “ 1 li ] n i nt su i i is f li i\i < \] Inn I il n , a suit foi 

aireais oi icwt ^ due on aioomit oj laii f 1 hit tlu 1ml < u| I by a bud ling 
appears to mt to be d lu ( usi [ii i i uhil \(i It is a \<itluh s land' evietl} m 
the same sense, ns it w nil ]i u Ik n d it Ini 1 (ii nilt \ it 1 w tli ml gi oi paddj . 
»nd as tile Hill tl imu 1 is all I t > li m i sii 1 ti m tlu 1 iii I in I u )t lioni tho 
budding ^ Inch si mds up n it, 1 mi iiiiilK t > li w it t in 1 h 1 I tint tlio suit 
was bioiiSjht in i im m^ ( mit, wlun ih 1 _,i litui n ii ni m> tniiis tint n/f 
euits fot atreath of u nt due in nii nmt oj tail -^Jiitl h 1 1 m lit m Iht ( lh( toi s 
Couit, and in ni ithn ^ I it m i 1 tlu i it u li i i ti istmi dh I to 
be, duo on lee uut d tlu lullm., t i tint 1 u 1 1 u i 11 m du i ly sliowii, 

a^^iouerly <'1 th< I hnluit 1 i ' i t i | i t th | um nl ot inv init 

to the pUmtiil i r i tlu l d tint tli iiii u ii 1 I i ii tl iiiiu I it tuliiiutd 
rates aiUet Iht diiiutn ol tli su i m ^ nliit t i It is to ill iiiUnls 

and pui posts i smt t 1 uj its ot nnl is t innim ml i il is dsi a suit foi 

arreuts ol uut '■due on oc < nnl of Ian i it m til 1 \ ii I ill tjnt stum tint 

Stiscipihh ol itislym^ dl the t n lit ii i [ iii 1 1 > d lu I (ti n 21 <1 Act 
of 1S)‘) lint till! , it s]i 111 I 1 1 m lu mill 1 i[ | I t Hits 1 n nuns 

of lent not only uuii t i i \ it I ut i im i i I ili 1 mil i t< mills Ihis 

S oint Ins htt n sittU I m th i i it JJhu >1 1 Sni/ \ (jorninn bin/, ') W 11, 5 
hat w IS a suit hi iii u <l i nt it i uli mt 1 i it s im t a tdiikd ii 

, hnldiinj an iiitnnu luti j situn I t\i ii t!i ji ji t i ml tin j i y its, ind an 

objection wn tik u tint ih lo m iiii ( iiiL lu m1i Ii it \i i ii ii^lit In I no 

jun&dictiou t) tl) it Hull L il liij h w \ I \ 11 il 1 ill I I tlioii 111 tin giound 

,that the tHust abm i 1 lu I t > i nt i ns 11 \ n i i 11 tl i «l imhittinnts. 
•Jlfe has bei 11 u^m I tint is tlu Iml i n ( u I i i i_,itiiUmil ti lioitiiul- 

rf'tttial putposes, this suit IS n t e -,ii / il h ly lli lliMiiii (. mt 1 conhss tint 

■I am at a loss t> hid out my sUi^sH t iv i i ii ti in I ly such i distinction 


fThere is nothing wlntivn in tlu n i Is 1 th 1 I tun ti sujjnitit. On 
j<the contiary, as land must id im its I Ini It t 1 i Jul uhtlui it is use I loi agu- 
iCultoial 01 ioi biiillm^ ])mi sm, tlu tmlmti n ms | > 1 1 limtl) iii the tetth 
,0f the pilln uul olnious nu inmg ol tlu i u i Is \\ li\ ih n m n to dismiss 
irthis suit on tilt gioiuul d s4u.li i dl tmtti ii •' A sii i i i uu us of uut due on 
’account of a pint ol im I oei m u 1 I \ limits li nu st d is th iily i,oifined by 
» clause 4, seition 2J, Act \ ol IS >'>, an I tlun au nnnj i ii) its in tins countiy who 
“■ilo not hold oil) Imd-iOthn th ui tlu st omipud by tlun luiiustiuls A pufntdar 
[,who holds in intiu pngumnli and iu\ii usi s a siiigh < ntihol the I inds com¬ 
prised in his paint, foi aQiieultiu il oi luitieuU ii il j up is s, w ul I haye been 
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liable to bo sued under this clause, if it had been still in force as law ; and I se©,; 
no reason therefore why the purpose for wliich the land is used should h.ave any^-. 
thing to do with the jurisdiction conferred on the Kevenne Courts by that dause.:- 
Whatever may be the true detinition of the word ‘r.'iiyat’ as used in Act X o£4 
1859, it is by no moans necessary tliat he should be an actual cultivator. Se<K,‘^ 
tion (5 says distinctly that a raiyat who has ‘ held" land for twelve years consecu-.^! 
tively, is entitled to a right of occupancy c.xactly in the same way as a raiyat who h®Sf| 
‘ cultivated" land for the same period. As danse 4, section 2:i, applies to all cases; 
in which the subject nuitter »>f the lease is land, I do not see the slightest reason^ 
why the defendant in this case should he perrnitttid to object to the jurisdiction'' 
of the Revenue Court, even thotigh he may not bo a raiyat within the meaning,^ 
of the Act. Tlic land for which the rent is claimed, is, it is true, situated within 
a bazar, and it is also true that it is oceu[)icd by a building and not used for hor¬ 
ticultural or .agricultural jjurposes. But it is nevertheless l.-iud in every sense of ^ 
the term; and as the suit is thcreOini a suit for arrears of rent, duo on account 
of hand, it was instituted in the only (hand in which it could have been instituted 
at the time. Tliere is nolhing whaievor in the Act wliich s.ays tJiut the land 
sliould not he sitii.ated in a town or in tin- ^icinity of a town ; nor is there any¬ 
thing in it to give the dighte^t. support to the contention that the land should be 
used for a particular [lurpose, or found ill a partieuhir condition at the time when 
the suit is hroiight ln'fon; the Kevenne Court can assume jurisdiction to try it. 
Suppose, foi- instaiiee, tliai .i r.aiy.it cnltivaf's his lainl witJi ]i.aildy for one year, and 
then oreefs a building upon il, or allows it to remain uiieultivated in the next year, 
A suit for arrears of rent due for (he lirst. year would certainly he governed by 
danse i, section 2-h Act X of l.S.'dt, and 1 see no reason whatever why the same 
clause should not ap[)ly to a suit lirinu;ht for tlie .arrears of the next year.” 

Mr .'n.-tiee Miller ho\\*.vi-r. overnih-d in the I’lill Bench, and it has then 
been h«*ld that a suit for atrenr.'. of rent on ai'couid of land u-ed for building 
purposes is I'oenizable i>y the iVliifns>il Com I'' of Small Caii-es — Petii’y JBewa 
v. yuhoor Kurmokar, 19 \V. K , .’dix : Ctakul ('hnitJ Chitdeijee. v Mosahroo 
Xfuidu, 21 W. K . In a siii'. for retd, of lan l. wheie the ]>rlnelpal subject of the 

fidire oci'upatioii island, the if odne pf any) ol the holding being merely 
snboidinate, the Small CaiiM' <!onrt lia- |nn's,lierion. But when the principd, 
subji'ct is agneiiltnr;d land, the building or Iniildin', being mere a(‘ees-Jorie.s thereto, 
the SnifiU Can.-.e t'fiiiit uill have no jnri'-dietioii J/«s'.s7. liunce Chandeicari V. 
Ghrena Paiidtn/, 21 W. K., l.‘)2. Bid a siiil f arri'ars of rent at an enhanced 
rate in respect of land situated in a town, .and n]>oii wliich either a house or 
shop stands, is not a suit for rent Aiitlnii tin' meaning of section li, Act XI of 1865, 
and is maiiitainahle in the Oidinary Civil (oauis, and not in the Small Cause 
Court — Joi/ KixJiorc Chowdruin v. Kiihre liuksh, 17 W. K , 17.’). A suit for 
rent derivable by a le.''^oi from lolls collecled by the Ic.xmt from jiersons resorting 
to a/)«<! is not cognizable by the Ordinary (!i\il (_'ouit'= under the Rent Law, but 
by the Small Cau.se Court— Savi v. iHsirr Chundra Mundle, 20 W R., 146, 

Rent has heeti delinediii W. 11 K. B , 48 ; 1 llay 9.'»0 ; Marshall, 151 : 

For the purposes of Acts VllI and X of 18.50 rent oomes nilhin the terms pro¬ 
perty,” and “ moveiihlc property”— Alohes Chuudet* Chatter}i v. Gooroo Fevsad Son, 
13 W. 11,401. ^ 

In Warren’.s Biackstono, rents are de.soribed^ a.s incorporeal property. It 
is worthy of remark that .icoording to Miiglish law rent i*! something issuing out oi 
the thing demised, hut differing from it in nature, and not p.irt of the thing itself, 
for that would not. he a rmervafion, hut an exception. Tims a reservation to the) 
owner of the, land, of its vesture or herbage would r\ot he good—See Smith's Laut 
of Landlord and Tenant, 2nd ed , p 115, and authorities there quoted. 
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The rent re'icrved to the zomiudar need not be a money rent; it may ha a 
portion of tlu crops m .spoeie, or apparently anything else liaMiig a money ralue. 
In Coke upon Liitleloii 112a, of Kent Service, it is said : “ The rent may as well 
be in ddiveiy of hens, capons, roses, spars, bows, Ac., or any other profit tliat 
lies in rcinlcr, oflice, attendance, and such like, a*- in the jiayuient of money— 
J^eezeerooddm v. Madhit Sudan Fal Chovodhiy^ 2 W. 11. 15, F.B. 

Clause (^6) :—This is taken from Kissen Gopal Maicar v. JJiirneSf I. L. R., 2 
Gale., 371. “Now the woid ren/undoubtedly includes both 
Pays, payable and j,| money. But the word does at first 

jMynieH . sight suggest rent reserved in money. Bin when wc turn to 

section 2 Act VIII of ISGD H.C., it is clear troiu that, that the Legislature did not use 
the word paid in reference to rent reserved in money only, bcc.auhe m section 2, we find 
the expression, ‘if tlie rent is payable in kind,’ thcieby clearly showing that the 
IjCgislature at any r.vle considered that the vvoid paid or papahle was a proper 
expression for the ])roportioii.ito produce which have to be delivered m kind, or a 
hhaoli tenure,”/Jci’ ]\Iiiikby, ,1. 

Tenure. Olaui^e (7) :— Pole the notes under section 5. 

Clause (M) :—Read witli sections 11 and l(t of the Act and al->o with sections 
12 to 17. lit nee a peiinanent teiiuie is not only hcriUable 
Pemanent tmne. ti.iiisiei.dile under the Act. Tins, liowcver, is not 

always the case, e.q., a ghatwah teiuiie is jierniancnt but not translerable. 
(See, however, section ISl). lb ides section 11 gives only the incidents of 
a permanent tenuie, while ho tlalleness goes with its dehmtion. Article 18 of 
Mr. Field’s Digest iiins to tlic following clUit :— 

‘‘ Of tenures, some aie tr.nish uble, otiiers are non-transferable ; some are 
heritable, otheis are non-inlic‘iit ible. A teiiuie ni i\ lie made Lianstei<ible or heritable 
(1) by express pio\ isioii of l.iw (as^/w/^i tcuuies bv Ucgulation VI LI of 1811), .section 
8, clause 1) ; (2) b} < out iact K. L 1. A , 22.1 , Maisb, o.5() ; h \V'. K., G.;> ; 19 
"W. K, 111) ; n<’ C*^) l’> iu->toiuor the toiiise ol deding tlniewith (1 W. K., l.’iy ; 
10 Moo. In. Ap , 191 ; h iM oo In. lib) ; 12 Moo. In. A))., 2t)3 ; 14 Afou. 
In. Ap., 217 ; L 11 , 1 I. A , 223 ; 21 W. R., 17(* ; 7 li. L. K., 211), Whether 
iiny particular temiic has, or lias iiot beui inaile tiansuiable oi heiitable by contract 
or custom, or the coiiiso id dealing tlniewith, is a (pie&tion to be decided upon 
relevant evidence by tin* (Joint having jini-dutiou, 

ExplamiLiou 1 .—A tennie may be tiaiiderablo vviLliout being rnoknrari or 
held at .*v lived lent . and a tenine may bo mokuiuri or 
InM at a fived nut wdliout hung tiaiisUialde, 

JOvpi.inaliou J1 .—A icinnejjij be tiansloable without being 
lieiitalile : and a ttiiuie m ly be heiitable W'ltliont being 
tianslerable. 

rjvplan.xlion III —A tenure may be i&temrari or permanent 
without being Iraiisleiable : and a tenure may be transferable 
without being isteiniaii 

I'Jxplanatiim IV .—A mokurari istemrari tenure shall 
be pi I sunn d to be bei il.ible,” 


1 W. K, 6. 

Marsh. 119 : Hi-g* 
ptXlX of 1814, 3. 2. 


Marsh. 117 :SB.L.R , 

”8 B. L. R , 22fi. 

6 B. L 


R., 052. 


The word ‘taluk’ nnpoit.. .i penn.iucnt mten si m land. “ Asi to the meaning of 
» the woid*tiiluk,” s.i}s M ,11 kby, J., it has been said before, ami 
_ au a 1 nuaii., vve .ilso s.i)' ag.tin, tliat pjimd Jacie tlie word ‘ taluk’ does 
Imjgortapermanonttcnuio, il tl|^*ie lie nothing eitliep in tJie faurioniiding circuiufatances, 
or in tlie iiibtrnmcnt itselt, winch cieatos the mtm st to show tliat it was intended 
‘to ho otherwise; and when we liiul that the o!ntt.i relating to this land describes 
thoiand as a taluk, we think in the absence of evidence to the contrary, 
W6 ought to presume tliat tliat was a peimanent inteiost. We must also bear 
in that that was a document diawn up uiidei tlie provisions of clause 1, 
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section 9, Regalation VII of 1822, and tlie revenue officer, wlio was respon¬ 
sible for that document, was bound to put a proper description of the tenure iitt 
the document, and he considered that he had sufficiently d<)scribed the tenure wheij' 
he called it a taluk. That document is by the expiess words of that section declaroji, 
to he an evidence available for tlie purpose of proving the title of the persoil® 
claiming tenures in the lands in question”— ICristo Chundra Goopta and others 
JUeer Sufdur Alt, 22 W. R., 820. The word taluk, or correctly tahig^, iS? 

Derivation derived from the Arabic word, ‘ alaque which signifies’ toi' 

hang from, to dc[)eud upon ; also means a leech, which 

hangs from the body to whicii it has attached itself, .'lud has another (quality said to 
have belonged also to the taliuplar, and means conne.xion and dependence. In Upper 
India taluk was dependent ujion and subonlinate to the sovereign. In Ccngal taluk 
was subordinate to the zemindari liutiiot always. 'I'he larger taluqdars were huzuru 
i.e., they were immediately under the Supremo Government to which they paid theif 
revenue direct, while the smaller ones were mukurari or speciiied, i.e. in the 
sanad of the zemindars, througli wlunn they paid their revenue. In the North¬ 
western Provinces the taluqdar was superior and the zemindar inferior. The 
reverse was the case in Ilongal : The taluqdar was >ubordinate to the zemindar, 
where any relation existed between them. Some largo taluqdars indeed paid their 
reve.nuo dirocit to Government and w^ero independent of the zemindar, hut in no 
case was the zemindar suhordinato to the taluqdars. There are in the Lower Pro¬ 
vinces of JjengaL a variety of tenures lield under (lu> zi'iiiindars and known by different 
names, in dilTereiit dLtrieL-.. Fide, tlie note under ^e^.•tioIls 5 and 11 of the Act. Tho 
most important of tliese tenures are taluqs. tSome of tlio'^e have existi'd from before, 
the permanent settlement {vide sections G, 7 and 8 of Hegulatiou VIII of 1793), 
and arc known by the general term of Shikuni or dependent taluks. Patui taluks 
constitute another important chis.s of subonlinate, tenures. Vide Regalation VllI 
of 1819 and note.«i. Taluqs of lioth these elasses are inheritalilc and transferable by 
sale or otherwise. Taluqs and similar tenun^s ereated since the time of the perma¬ 
nent settlement and held immediately of tin* propiu-Lors of ostate.s may be protected 
by registration from avoidance l.'V a sale for arre.'irs of ie\euuo. Taluqs created since 
the permanent settlement arc usually founded on the pauii principle, and not on the 
principle of Sliikmi talmpie. 

Isttmrari and Mokurari tenures: —They arc tenures gMuted in perpetuity.' 
Afokurari tenures arc those granted at a fixed rent not liable to cnliancement. Gene¬ 
rally speaking, lunvever, says Mr. Field in his introduction to the Regulations : 
*• The two conditions arc now found condnned, and where the term is in 
poiq)eluity, the rent is fixed for over. These tenures, though not called taluqs, 
diifer little in their incidents therefrom. They are tran.^ferablo .and inheritable, 
and m.ay be protected by r«‘gistration from the dVect.s u{ a revenue-sale. Many 
tenures, tlie incidents of whieli were not exactly defimvl when they were created, 
hflve become istemrari and mokurari by custom instead by our legislation. 
Being allowed to descend from father to son witlioufe opposition, they have come, 
to bo regarded as istemrari more si>ccially after one or two transfers and devolution 
by inheritance upon the heirs of the transferee. The law declares tliat, whore 
the rent has not been changed since tl.o i)ermaiie,ut settlement, it cannot bp 
enhanced, and liere also a statutory presuiiqjtion Iftts been brought in to facilitate' 
tho means of proof, and tJms many tenures have become mokurari which were not 
so in their inception. 

A mukarari istemrari holding is a perpetual (hereditary) holding at a fixed 
jumma— Almirunjun Sing v. iinjah Lilanund Sing, 3 \V. U., 84 ; 4 R. J. P. J., 
461. Qhatwalli tenures arc perpetual holdings subject to the couditiou of service—>• 
Jtajah l.eelanund Sing and others v. Thukoor Munrunjun Sing and others, 5 W. R., 
101. Ill this decision the meaning of tho term istemrari was discussed. “ 1 think,”. 
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j^Bserves G. Oanipbell, J., “ that tliore c.m bo no doubt wbateycr that tlio proper and 
jporrect meaning nf tbo word ‘ istemvari is ‘ porpotual.’ The decision of 1863, page 651-, 
on which the petitioners rely, says that in ‘ lexicography’ that is tlu* meaning, so does 
.Wilson’s Glossary put forw.ard by jietitioners. Still however clear the meaning of the 
jword, and however strong my own opinion that, in the ordinary transactions of the 
country, the term istemrari is understood to mean perpriunl for ever, and not for 
Jife only, it might liave required consideration if it had been shown to be settled 
law of the Courts, that the term istemrari is liold to be as an artificial and 
jeustomary, as distinguished from its lexicographical meaning, and so to import a 
|ife tenure only, and not a ])crf)etual tenure. Now the whole, that is to be said on 
this point, seems to be contained in the r^mme in the judgment of 1853 (^Mussf. 
jAmerunnesa, appellant) relied on by the petitioners, h^rom (his it appears th.at 
illCTe liad been two decisions in whicdi htonrnri vwknrnri grants had been set aside 
a majority as not herediiarv, and another ca<e in which the indges nnaniinonsly 
held the other way, considering that the inienl of llie parties 'vas to create by the ^ 
jdfsputed words a perpetual licretlitary holding. It was also noted that in the 
:liegulations of 1793 and 1815, the wools wore taken to import perpetui<y for ever. 

result was that in 1853, the judges did not thinlc it necessary to decide that 
tme words always meant either ‘ [lerpetnal for ever,* or ‘ for life* oidy, but deemed it 
tnost proper to look to the true intent .and meaning of tin' parties sis shown both 
hy their Acts as W'ell as their wriliiig-^, and the case was decided on that evidence, 
i should prob;ibly bo by no m<‘ans disposed to di^sf'iit from sueb a view, and if W'e 
had decided this CJtse on tlie ground tl)a(, isleiurari mi-aiiing jierpctual, no evidence 
to show that the p.niTies did not use it in tliat sen«‘ w’as to be admit(<‘d, T should on 
the decision of 1853 have ndmilti'd a review, lint we by no m<*a 7 i.s lield any thing 
of the kind. We simply remarked on the ii'^e of the wiml infetnniri as among other 
things, tending to show' the status of the ghatwals in the la>L century, and we 
^anslatcd the word ^ perpetuaV whicli a reference to any dielionarv sliows to bo the 
correct translation llichardson gives iKtemrari (from mnrrn') proceeding, going on, 
Weserving, persisting, being rendered perpetual (rent), and ‘ j)erpotnal.”’ 

This case went up in appeal to the Trivy (’onned, and their |jord<hips observed : 

** The words mokurari infemrnri are used, and although it may be donhtfnl whether 
l^hey mean permanent during the life of the person to whom they were granted, or 
^rmanent as regards hored it ary descent, their Lordships are of opinion that, eonpling 
those words with the usage, i!ic tenures w<-n; hereditary”—13 J> L. it., 12-1. So 
it has been held that in tlie absence of an^ cviilenee to show that a grant was for 
Hfe only, the words ‘ mokurari isfemrari' are snfiiciiMiL tti mak(* it hereditary— 
XtUkhoo Koer and others w liai Ilari Krignn Sinfjh and others, 12 W. Jt , 3; 3 
3. L. R., A. C., 220. The use of the. word “ i.-'tomrari” in descrihing a potta 
Bhows an intention that the lease shall be peri)etnal and implies its hereditary 
fh^racter ”—Karoonalmr Mahoteex. Niladhro Ohoiodhn/, 1 I W. Ix., 107 ;5 B. L. K., 
*662. And the use of no ])articnlar form (d words is not necessary to convey - 
^kurari mouraxi right —TJnnoda Prosad Hanerji v. (Inindm Se.khue Deb, 7 W. R , 

; Asfur Mundls v. Amren Mundle, and others, 8 W. !i., 502 ; Kotfask Cliunder 
'0ojf and others v /Jeera Lall Seal and others, 10 W K , Bb'l. d'ho wonl mokurari, 
Mr. Justice Glover in the. first of these case.s, “ does not occur in the potta, but 
It is not absolutely necessary that liny particular form of words slionhl be used in 
jU^Veying rights to bold at fixed rates, and t.aking the nature of the lease, i.e., for 
Building purposes, the position the parties, and the eirenmst.anees umler which the 
^SpntracC was made into consider.atlon, we cannot say that the Judge ba.s placed on the 
pdtta a construction that it cannot legally bear.” Similarly their Lordships, the Privy 
^uncil Judges, ob.servcd in the c.-ise of Baboo Dhunpt Ship and others ,v. Qooman 
Binp and others, 9 W. R., P..C., 3 : “ Their L ordships cannot accede to the argument .> 
I^at potta must prim& facie be assumed to give a hereditary interest, though it contains 
nB words of inheritance. They do not think that the case cited from Morton’s 
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Djcisious, still less that of Fieeman v Fatlu, is any authority tot such a proposkilM^ 
Potta, as may be seen by relening only tc Act X of 1850, is a generic t«wn, 
embraces eveiy kind of engagement between < /eimndai and Ins undei-tenhnts or rafyats/ 
Nor can it be disputed thit the ( \| loss oiis here wanting are oidinanly used in,il6p 
grant ot a perpetual tenure. * * * Ik t the facts alieady stated afford 

able proof that, evci since the di ith of Align im Sing, tlie heieditary chanudiet 
his aubtenuie has been KcogniMd by tlie sincessive zemindars. Ihere is a|l^ 
evidence whuh i>» imt contiadictid tint smie of tin m h i\e iteogni'«cd its Iransfejpaj^ 
nature Ihis OMdcnn dloids aiiijilt grounds foi ii Ctiiing citlicr that the tenure U'fty 
always mtendid to be hnehtaiy, althnugh not so oxmk in the potta, or that«F 
original giant weic limited, as was suggested, titln liic of Aiigham Sing, his tedua^ 
has, by some subsequent gi int, betonn Inn lit iiy and i uislci dile And upon theproci? 
here gnen of long uiunUuupud enjoyment, utomp untd l>y the recognition of tlm 
heicditaiy and ti iiislei ible ihiiuld, it is dm ist impossible to suppose that'»;J^ 
suit b) the zcmindai m tin* OmI Oonit to distuib tlie p )'>s( «.sion of the respondeuli 
could not be smcissjully itsi'.n I ilu cist ol Joba Sing {I S T). A Rep, 271) iS 
an aiitboiity toi the inopisition tint ivkUiki oi this kind will supply the .want 
of the woj Is ‘ li nil r,‘n(i ition to gi an iliou’ in tlu potta, wlinli is the foundation , 
ot such a title ’ Win u* tin h ise tonlim I iii w )ids impoiting an hereditary 
c1iaia(.tei and simple sn I tamgad mokutnn, it wis lul I to hue tlu dlcctot beinj$ 
liendiUiv on the gioiiil tint tin ]» i lot Us c mtinu ince w is not dependeijjj, 
on the litc ot any putv wlutlnihssu i h ss* t, hut on tin continuance of the suponojy 
tcnuie — Rahu Likhiaj Hoy and anothei i K tab fa Sing and othci t, Yl ^ -K*/® 


“ Xow with i< 


l)l)s< ivt I 


hnd that ihex^ 


is no mention tin u in of tin j n 1 [>i wlidi C inoiici Lai’s mokurari was tijj^ 
exist He spt d\s ol the p siii 1 (\ ol tl f tjr • inm ut making i htsh settlement 
him it an inhiriff 1 aiit Il« <1 is n t ijpiKiitly coiitcniplate “uch a thing al|| 
a flesh sitthuuiit bung mah vUhanj otlni pusin an I hi\ mg this belief m hisf» 
nun I, he Ids the lui I t » Niipnt Sm ' lu tut i wludi titi x is t) list as long as his 
mokuiaii lasts 1 tlimk no \dil<li|t<t mcxnK i i st d is to the heieditary nature 
of this leist iiHKh ti in d luiiig « iP< I i /ucqoili in its c nnpusing terms which 
aie in use in ui Iiii iiy tut is sn h^ 1 ,i i isi uui, i j i li b lion t icut tiees, as a power 
to the I S',!! tj ii mill on I I liiu <>l ] iMii nt of i ut, is the piolubition foi the 
11 sunipt ( n ol K ut 111 i 1 111 |s, Ai , 1 i -.lu h tunis iit t mmoii to most leases, and their 
intiodudum c xnnol I th nk, hi snd t) inlu iti lint fh hast was mnelv toi a term 
ol jeiis Iho tiiins xu ii d In t li pi ti d nx ot tlu pi ipci ty and the lights of 
till' hssoi No turn IS h\ d in tlu h im , —si 1 nig, is the mokuiaii lists, so long is, 
the tioca to list. No woi 1 suth is tnoiiin^i, is t > It tonnd m the ka-c. * • • 


But we think on a lull nmsiib i iti m ol tlu h xse lb U th lugli it contains no woid 
polling an lulldit uy diII Ktil, >d it Ins thi dlid ol iKiiig hneditiry, tor the^ 
pi nod of it continiiiiKi is n >1 di pni Init on th lih ot any pnty whothei lessor 
01 lessee, but on the < inliimiiiti ot the npiiiu I niii ” t’ompaie 19 W It,. 
141 (P C.). It Ills loni, on tlu othu hind, laid tlixt wheio there are ii0f 
worls in a It ise evtniding its pioxisi ms to olhn pxitus k) nul the lessee, its terms*, 
must be niteipideil as ippl i ilih to the h ssci onl\,nnl ss the Couit is able, fionii| 
the conduct of theputiis md tlu siiuoniidin., niiunist luces, to come to a different^ 
conclusion — Ltkkinj Boy and olhet s x Ac diga Sii»j and othiis, 1 i W. R , 262, cited » 
above Where ale iso contains i condition wlu dn the h sm)i agues not to put an eftd", 
to the mokuiaii lenuie of his lis-see i uipt on the ocnninue of a Ircsli settlement nn' 
the part of the Goveinment, it dots lu t lollow that tlie lessor intends to coAstitijtC 
a hoieditaiy lease if no Ooxeinmcnt bettlemcnt txki's pi leo — Ih. In such a Case 
a lessoi’a right to re-cnte'i aiiscs on the ekatli of the hssee, hut if the represent 
tatives of the lessee have been .xllowcd to hold ovei by the heirs of the 
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Jor to wliom they have paid rent, tlio cause of action to a pnrcliaser of the lessor’s 
its and ini crests arises on the refusal of the lessee’s representative to permit him to 
Sinter.”— Ib. 

y This case went up in appeal to the Pri vj Council, and their Lordships hold that the 
^0 of construction that a grant made to man for an indefinite term enures only for 
^e life of the grantee and passes no ,ir.toi-cst to his heirs, does not apply in cases where 
term can be definitely asccrtaiiu‘d by reference to the interest which the grantor 
olmself has in the property, and which the grant purports to convey—I. L. K., 
9:.?Cal., 210. 

Parties holding a permanent ettlement from the Government cannot question the 
^idity of a mokurari potta provi'iiisly granted by themselves when they held the pro- 
ferty under a temporary settlement —Kazi Ahdool Manna ami otherit v. Baroda 
^knt Banerji, 15 W. 11., SOI. The elTeet, of a solenama confinning the rent of a 
^Uarc on the part of the manager of aiieestval property, and agreeing that it shall 
l^t Jbe enhanced, was held to create a mourmsi mokurari tenure at a fixed rent— 
ij^lhohun Moihini Dasi and others v. Dhonnife Earigur and another, 15 W. 11., 434. 
f^' Where a Hindu father created a mukurari tenure within his zemindari in favor 
bl his illegitimate daughter by a Malioniedan lady, and the lawful widows of the father 
iipaght to resume the tenure on the deaili of the illegitimate daiiglitor without heirs, 
K was held that the mokurari tenure granted in perpetuity could not bo resinned-— 
0^irza Ilimmut Bahadoor r. Rani Surat Kocr, 15 W. li., 5tl). This case went up in 
bj^peal to the Privy Council, and their ijnrd>lilp,s said : “ The grant was clearly 

Intended to create an absolute and hereditary mokurari tenure inasmuch as it contains 
the essential words, ‘generation to generation,’ whi(’h in documents of that kind have 
jdways boon considered to have that elTecr ; and their Lordsliips do not find in the 
^Itrticular document any special terms which would distinguish it from a grant of .an 
^Jrdinary jno&Mrtrre is/tf/nrari tenure. ^ S' * It, has be'm argued, however, that this 
"knokurari not being .an independent zemindari, but being carved out of a zemindari, 
Dtands upon a peculiar footing, and tliat, upun the failun* f>f heirs, the zemindar takes 
'jby right of reversion, or, if not strictly by right of reversion, that the tenure escheats 
^ him as the superior lord ratin'r than to tlie Crown, 'JTie mokurari was clearly 
absolute interest. It was also an .alienable interest, Tt might have been seized 
.^d sold, as Mr. Doync lias shown, under Act X of 1851*, even in a suit for rent, 
could not have been forfeited for the non-payment of rent, for in such a case 
zemindar could only have caused it to be seized, jiut up for sale, and sold to 
highest bidder. Tt is, therefore, ju-opert} which, like that in the case above 
^^ted, might have passed to any purchaser, wliatcvcr his nationality, or by what- 
I'CTOr law he was to he governed, ft cannot, their Tiordships think, he .successfully 
^^gued that, liaving so passed, the estale would liave determineil upon the death 
Shurfoonnesa (supposing it had been sold in Inu- lifetime) w'ithout heins ; for 
l^he grant contains no provision for the lessee of the estate created in such event, 
y^here seems therefore to be no ground for saying that (ho Imuls have reverted in 
iihe proper sense of the term to the zemindar ; and the only question is, whether, 
pin the failure of heins of the last possession, he is entitled to take a tenure subor- 
Ijljiafce to and carved out of his zemindari by escheat. Their Lordships are of 
opinion that there is no anth.irity upon which the jiower of taking by escheat can 
ij(B attributed to the zemindar. TJie principles of English feudal law are clearly 
^applicable to a Hindu zemindar. On llic other hand it is clear that if the 
lindar lias no such right, the general right of the Crown subsists and must pre- 
—I* 1 Cal., 31*1. Comjiaro, however, the proviso of section 26 of the 

uAct. Alienations made by Hindu widow's of sliarcs of an estate held as a heri- 
g^itary mokurari tenure can only he contested by reversionary heirs and other per- 
p^ns having some interest in tfio ©.state ; it is not open to the zemindar or superior 
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landlord to olvject to such ftllenationg. If the reversionary heirs make no erraa|i| 
m^nt for the due payment of the mokurari rent, the only right which the zelo^ 
dar has is to sue tliem for arrears and then to oaus<* the sale of the tenure, if necekifttfi 
in execution of decree, but nf)t to take khas possession of it by force”— 

Shaha and another v. Rajah Raj Kisto Sing Bahadur, 18 W. U., 406. 
a party who makes a mokurari grant has enough in him to feed that grant, i.e.j ^ 
make it sultstantial and valid, h(‘ cannot in a Court of equity bo allowed aftbMffl^^ 
to deny its clTicacy —Sged Ameer Ali and others v. Heera Sing and others^ "iM 
W. II., 291. So a moknraridar, Avho has got Ins lease from the members 
joint Ilindu family wli<» are in actual [lossoc^ion and managing the joint propeift]| 
cannot be r<*jected or interfered with )iy another ineml)er, not m po«,M*s><tou, unless’''ih 
can be shown that ho has acted dislioncstly —Boshun Ram and another 
JBhotvanee Deen Sookaol and others, 2 I W. ll., 818. In a "uit for enhancement,^tfel 
defendants {inter alia) pleaded a mokurari polta executed on the 9th October 1882, aiqiS 
purporting to l»e.ir the seal of one of tlie tlien maliks of the land and to be sigtt^ 
on behalf of all the inaliks by it. It was bold that the potla, though an autheBI 
tic document, would not bind tin* maliks who did not alhv their seals, nor thosf 
who claimcil under them, and that it w.ns not ailinis.,ilile in o\ idence, unless it ww| 
shown th.it A had a .sjiecial or geni'r.il autlioiity to sign for them ; and that the fatit 
that the dociiaieut was uK/ro than thirty jears old g.i\e ri-^o to the presumptios 
that the signature at the loot of it was in tin* li.iiidwnting of A, and the potta waj 
executed by bun —JJbilack liai and ofJitrs Dalhal liai and others, I. L. K., 8 Cal. 
557. Where a tkm.e in the k.ibuli}at ol wli.il n.is .a mokiir.iii 1 c.tso acknowledged 
a power in the (Jovernmcid to jmt an end to the lease at the end of one 
year, hut the thnernin-’iit had not dom* so, it w is held thal, .although it was n<#( 
properly a mokurari, iiiasmueh as pi.ieiie.dly the (loiernmeiiL could enhance the 
rent, it must he regald( d, as long as it went on a-, an heredit.iry lease, a mouragl 
potta; and th.it as the interest of tin* grantor, which had not been determined 
the Government, was an ln*r«*dit.iry interest, theie seemed no re.ison why, upon tw 
construction i.f tin* jiotta qiiC'-lion, it sbinild 1 (* Li*ld to be limited to the life 
the grantee —Lekhraj Rog and others v Kunhga Sing and others, 1. L. K., 3 Cal. 
210. In 1798 a mokurari potla ol a [lorlion oi a /< nninlari was granted to A at 
a oon“olidatcd jama of Its. 0 lor the term of it nr jeais, and at an uniform vent of Ra 
25 from the expiration oi tint peiuni, to be p.aid jear sifter ye.ar. The potta pro* 
visletl th.at the mokurandai -liould m.ike impKoeinenls ; th.it profits arising therO- 
from should belong lo him and nol to tin* grantor ; ami that lie should not iliapoiss 
of any portion of the kind grantt*d witlnnil tin* jiermission of the grantor. ]!ir< 
words of inherilaneo were Used in the grant. The gr.mleo died in 1S75, wlieutl}< 
heirs of the griiulor sued to reeotir {lossi s^uni ii the est.ite from the heirs 'auc 
a,s.sigus of A. The defeinl.uits eoutniled ihat the grant was transferable anc 
hereditary, that A, his heirs ainl assigns, were i untied to it in perpetuity. It Wai 
held tl.at the grant was for the lib* of A onl} and not in por])einity, and that the U8i 
of the word mokurari alone in a lease raise? no pre-'iimption that the tenure was 
intended to he hereditary, and tlien’fore in ortler to decide w’hethov a mokunur 
lea.se is heredilury, the Court must consider the other terms of the instrument undtK 
which it is gr!iiit(*il, the cirenmstanecs tiiider which it w.as made, and the inteutj^} 
of the parties —Sheo Persad Sing v. Kali D^s Sing and of has, 1. L. R., 5 Ow» 
513. For other c.ascs vide note*. uiid(*r soelion 5 ami sections 10 to 17 of the Act, 


Clause (10) :—The detinition lias be. n fi.mi(*d, more having regard to seveta 
villages ol the same /.emintl.ir than to seieral villages of riva 
° *' jiroprietors. In a ease of boundary dispute, a survey map, if no 

conclusive evidence, is evidence of an ini])orlant eliaraelcr —Qudadhnr lianerji atk 
others v. Xara Okand Bamoji and others, 15 W. U., 8. Tu a suit by the lessee Q 
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to recover possession of a piece of land from a lessee of an adjoining 
both making title under one zcnuiidar, where a survey had taken place at 
when both mouzahs to which respectively the laud was claimed as belonging 
| fe l-|n his possession, and when neither of the leases was in existence, it was held 
^M.the suit involved simply a question of boundary, and what was to be ascertained 
^^'to which mouzah the land in dispute was found to belong at the time of the 
^^e^—‘Ameeree Begum and others v. Qohin Pandeg and another, If) W. K., 35. 
^4 suit to recover possession of hand contained in a certain Goveniincut resumed 
wpial, vyhere defendant’s plea was that the land had licen purchased by him at an 
^^tion sale for arrears of rent as belonging to a jungle mehal, tlie lower Appellate 
refused defendant’s application for a coinp.nrison with the maps and chittas made 
Rjfche occasion of a boundary dispute between the zeniiudar an<l the Government, 
Hpi it had been decided in a local enquiry that the laud belonged not to the 
l^^ ijted mehal, but to the jungle mehal ; it was held that the Suhordinato Judge 
to have entertained the application, tlie evidence preforivtl having been 
' best— JSadha Charun GanguU v. Anund Sent, 15 W. K., 444. In a 
dispute, where the question relates to the situation of the pillars which 
the line, and the sketcli map left by tbc oflicer n bo laid down tlie ])Illars 
room for ambiguity os to tlio direction of tin* line, it is of importance to 
»'#hat has been tlie conduct of tlie parties since tlie line of jiillars was decreed to 
boundary. If there lias been a Govorninont survey, the survey map must be 
Isen as evidence ; and if one of the parties has made a settlement according to the 
iirvey boundary, the fact must be taken into account unless explained away-— 
^nee Radha Ohoiodrain v. Oiridhari Sahoo, 20 W. II., 212. fn a boundary 
^ute a local investigation is absolutely nccess.ary—Sevestre’s Ueiiort, 334. But 
^(ra in 17 W. B., 472, Gre.at weight should be given to reports of Deputy 
Electors upon local investigations in dealing with boiindary questions— Ram 
Rog and others v. Gordon Stuart and Compang and others, 17 W. B., 285. 

Ghundra Bnroon v. Ranee Snrnrmogi and others, 13 AV. B., 301 (P.C.), 
pi ^rivy Council gave preference to a //irtA’iw*') proceeding over tlio report of an 
Kj)Mn according to the 7'alio decidendi that, where tlio results of two local invcstiira- 
are conflicting, the earlier was to 1 k» preferred n|)on the princii)le that, in the 
»P^1 between the two investigations, the features of the locality might have changed, 
Rff-evidence of possessieu might have been lost. A proprietor of laiul lias no right 
^l^ing a suit to compel his neighbours to agree to a [larticubir lino of boundary 
Ip^markcd out between his lands and tlicirs, when he <loes not ventnro to say 
M^r^^ey have by an overt act transgres'^od that boundary— Amerunnesa Begum and 
■wjler V. Oopal Sahoo and another, 22 AA’^, B., 131. The decision in a former suit as 
boundary lino between two villages is eonclu«ive only as to the land then in 
^^te, but not as regards the boundary line itself— Moni Bog and others v. Musst, 
^^^fmngsi Boer and others, 25 W. B,, 31)3. 

fev Act I of 1847 provided for boundary demarcation of fields and estates of North- 
Kmiovn Provinces. An award of the GoUcctor under Act 1 of 1817, in respect of 
S^daries, is not final, even though undisturbed on appeal ; nor is ho competent to 
than demarcate by visible and tangible marks the boundaries between estates 
gl^wlds —Ram Jeioan Singh v, Radha Persad Singh, 1C W. B., 109. 
j^'CThe acceptance by defendants in a former suit of a map as correct is legal, 
not conclusive evidence against them in a boundary suit— Gordon Stuart and 
V. Bejoy Qobind Chowdry, 8 AV. B., 291. Chii/as arc evidence of title in 
j^isaary di.sputcs, if an account is given of them, and tliey are properly introduced and 
^^fied —Sudakhina Chowdrain v. Raj M oh on Bose and another, l\ . B., .350. 
^f^ovemment chitta is ailmissiblc as evidence in a boundary dispute— Mochiram 
V. Bissvmhhur Rog Choigdrg, 24 W. R., 410. 
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Olatue (12) :—Th(* date of tlie permanent settlement is 22nd MarcK 1793— 
Baboo Dhnnpul Sing V. Baboo Quman Sing and others, Sp, 
w. U, Arti. f,l ; 2 R.,I. V. .1., m ; 4 W. K., Aot X. 41. 
Tlie date oJl the permanent settlement for tlie di'strict of 
Jessore was the 11th April 1790—1 W. 2.10. In the former case, Jaekson, J., 
remarked : “We think that the dale of the [lennanent settlement iiinst he h^d. 
to be that on which the ileeennial settlement lieini' declared to lie ]<erpetual, th6 
ponuanent 8(‘ttlement came into forc<'. Tin- proclamation which declared the 
settlement to be permanent is eonlnined in IJeixul.itmn I of 179;J, and that Uegiila- 
tioii distinctly lays down the date hom whi<‘h it is to have force and cITect, viz, 
the 22nd Maich 179d. Tn deciding this (|iiestion, llie Court cannot, .is Mr Doyne 
suggests, act upon the U'Unl law of settlements and contr.acts, lait nm.st be guided 
by the distinct enactment of the Legislatuie winch lias declared the exact date 
when the permanent settlement c.nme into force. The date of the pcnn.anent 
seltlenient mentioned in section'^ d and 4, Act X of 18.'>9, was the flate of the 
permanent settlement of llengal, Cehar and (Inss.i referied to in Tlegulation I of 
1798, and not the date ot M'ttleimmt of a paiticular /emiudari with its owner— Musst. 
Poran Bibi v. Sedee Nazir Ah Khan, Sp. W. I?., Act X, 71. Queere .—When 
did the permanent settlement take place in (’uttaek ?— Sadanunda Mytee v. 
Nowrutton Mytte and others, 1(J W. U., 289 : ‘‘'1 he special apfieal to tins (jourt 
was comiTicnc'cd by urging llmt, .ns no pciimineiit •'etllemeiit had been carried in 
the district of Ciiitack, the ]»ro\ isiori-'of Ac( X ol IS.-)') did not apjily to Cutt.aek. 
The express wonls of section ].>, Act X ol is.')'), incliiili'any peison jiosst'ssing 
a permanent transfi rahie inten->* m Kind, inteimediate hetweeu tlie proprietor of 
.an estate* and the i.ii^ats, wl..), m the proMnee" ol Dengal, IJehar, Onssa, and 
llenares, holds .a tiilook or i< nme • otheiwi'C than under a teinimabh* lease' at a 
fixed rent wliieh has not Ik en changed fiom the time ot the ])erinanent f-ettlcment. 
The word Orissa woul I inclu h* ih** ilistiicr of I’lit' nk under ordinary cii cum stances, 
hut it is saul tli.it the wmd- • Imni i lie tune n the p»‘niianout settlement’must 
confine the operation ol tht-e [>io\'^ion*- to th' m‘ di'.tncts of Oiissa where a 
jiermancnt *>ettleui<‘nt has taken nlace. An dlii'.tration was mentioned with reterenco 
to this argument from tlie Siindiubuns. wliicli lune not boon included in the 
liermaneut settlement ol liengal : ami it wa-* iirg-d th.it a raiy.it who held lauds 
from the time ol the pi rm on nt M*ttlemi‘!i( in the bundeilmns would not bo 
entitled to the pre»umj)lioii of section l,ActX of IH')'), Tin'•e. liowever, is very 
little doubt that as regards the whole of th*' luovwico ol I’engal, the law ap¬ 
plicable to all suits for eiiham emeiit of rent isAttX of 1 s,and th.it anj raiyat, 
even in the iSumlerliuns. niiglit tlami the lienehi ol the pn sumptl.in of section 4 
of that Act, or any nmler-tenurc-lioldci might il.i.m the benefit of the pn sumption 
ot sections 1,') and Id of the Act. The l.iw. Act X ol IS.'i!), is applicable to .all the 
provinces mentioned iii tlu* l.iw, .and it is not iukcssjuj in suits ooniing under it to 
prove that the land to wliieli the suit lelatcs has heen the subject of a permanent 
settlement. It is said that it is iuipossdile to aseortaui when the pernianout settle¬ 
ment of Cuttack took place, as in fact there h.is lieen no such settlement. We do 
not think if necessaiy in this case finally to decide this ipTCstion.’’ I’he province of 
Cuttack, inelmling the port and district of Ibil.isnre, and all the territory we.st of the 
mer Wardah and south of the Menulla and Gwailgiir Hills, were ccdisl to tlie Company 
in perpetual soiereigiilj- by the treaty of Deognm signed on (he 17tii Decemher J8<)3, 
during the govornment of Marinis Widlesley. Ass.im was eompiered from the 
Burmese in 1825. Cpp<r Assam was grant >d to llajalr runmder Siiig in 1833, but 
was again resumed as he was unable to fulfil bis engagt ments Arracan and the Tenas- 
serim Provinces were ceded in 182<!. (jachar, evcejit the hilly jiai't, was annexed 
lb30. The hilly puii was annexed ni 18.53. The Cossia (Kasia) and Jyutia 
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Hill'! tprritojy wat. confi'^catinl ami annPxod in 1835 Hiijopling wa*! coded by the 
llajali ot Silviru in 1835. I)op«i the poiiuaneiit sittlcMiuut obtain lu thoM’ piuvmces 
or in tlio v)-c died Stliodulcd disiiict'^ ^ 

“ We ]ii\o undo it di u tli it the permanent sitllnmnt inteiubd h in all case? 
that ol Jltnv;il, IMiai and Oiissimub m 17 • 5, ind md iij; iids any dibtuct or 
area ‘>ubseqiiently settled, tlio p iiunn nl si ttlcmi nt ot sutli di&tiiot or aiea .”—Report 
of the Rent Commianon of the 1S)/A June ISSO. 

Clause {\i .):—•This difiuitiun Ins bun tiken i/eihafim from lheri\il Pioeedure 
Code (\tt XIV oi 1SS2) 111 (be Heufidiaf m Act (Act 

’ 111 ol SKjnafntt nid \iqned mtlmle .ail ajiply to 

tbc alfiMiis; ol a miik.” In the di liinti ni undt i commi nt ir i pi ison knoi\«i to wiite 
Lis name, Ins .iKimii.' .x miik oi st mip xionM ii )t bi (.onsuliiid as i si.’ii itine. 

In the Indian Smtission Vd.sution iff cl him 1, ‘ tbetistifoi '.hail sign or 
shall affix his math to tin* will, oi it shill b si.,n< I by sonu otlui piison in his 
prcsei I e and by hii dm (tion, ’ uid i( Ins bun h<^ll tint the iinkiii., ol the maik 
is sill 1 lent, dtlion.'l tin ti'in n in wiiLi at Ou tiiin — Bain' v. Da inq, 8 A. and 
E. 91 , Wills r.v)is,07, and tint tin mnk will be siilh nt il nude by tho 
testatoi’s h lud, .dthoiisrh x wion,» nann hi wintm ij;iiiist it oi tlnu.^li tint hxiilbe 
guided b} anothei p ison —tc <latk J7 L .1 , 11 b JS IVihon \ Beddatd, 12 

Sim. 2S Will''. l]\ois ,07 uid til it si_,ij itiiii nn> hi ^l im|ii d— Oai<iford, 

8 S. W .xiid r, '>> Till tint Ihi ti I it u ^ imtnl ii Iin si^rn itmc un h i xn issnmed 

name, liny stind loi inlpi'-s n In'-iinik -V ins 11\ n-, l>8. But stuluijr would 

not be rojfaidcd is '.i.^niiijf—Win IImu , 0^ 

Clause (I —Vn\thin>'pi( nibilby the Tlijrli Court 
**'*'^^^*‘ would nit l« ' I I dll I within ihi iin iniii.^ ol th s Vit. 

OZawse (18) —Will this diliniti n iinliib 1 1 si h tin lb j'l'.ti xtion Vit, the 
]ii \isi iH ji itlii 1 Alt-' Hell i til liinstn ol Iho- 
pnty Act ’— iid( M ti iin I'ji ill >1 ol tint Xet, 


Jtijl hlKt. 


ClIAl’TER [I. 

Cl \sbLS Ol Ti \ VNI s. 


IV. Tilin' ‘.li.ill 111 ', lor Iho tiurpost's of this 
Classes ol tenants hiHiAX ino < 1 ts-^c s ol toii.ints, iiaiiiely :— 

(L) tonuro-holiU is, iiu ludin*; uuder-Uiiurc-iioiilers, 


(2) raijatsj and 

(Ii) uiidtT-raiyats, that is to s.iy, tenants holding Avhether 


immediately or mediatel> under rai^ats ; 

and the folio tv iiig (lasses ot rai}ats, namely:—> 

(a) rai}ats lioldini> at 1i\ed ratt s, v\ hicli expression means 
rat) .its holdini» either at a rent fixed m perpetuity or at 


a rate of rent fixtd in jierpetiiif}, 

(5) occnpaney-r.xivats, that is to ‘'.iv, rai) .its having a right 
of occupane) in the hind held ]>} tluni, and 
(c) non-occupanc)-raiv.its, that is to su}, rai} ats not having 
such a right ol occupaiie}. 
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This section contemplates a logical division of all classes of tenants? under 
the Act, The classification will appear more clear from the following tablet— 

(1.) Tenure-holders and uiider-tenurc-holders. 

( (a) llaiyats at fixed rates. 

Tenants (2.) Haiyats ■? (6) Occupancy raiyats. 

I ( (c) ISTon-occupancy raiyats. 

L (3.) Under-raiyats. 

“ Tenant’* is a general term for tenure-holders, raiyats, as well as under-raiyats, 
while tlie word “ raiyat” includes three classes of r.aiy.ais described as ^a), (6) and (c). 
It follows that ail umler-raiyat is a tenant but not a raiyat, while a non-occupancy raiyat 
is botli a raiyat and a tenant. The word ‘‘ tenant” lias been defined in clause (3) of 
section 3, and “ tcnurc-liolder” and “ raiyat” in section 5. In Act X of ]8r>U and 
Act VI11 of 1809 (li.C.), the tenants were not classified so distinctly, hut from the 
context it could be gatbercil that tlioso Acts al.^^o contemplated three classes of 
r.aiyats, mr., raiyats at fixed rates (section 3, Act VI11 of J8fii> H.C. and Act X 
of 18r»9), occupancy raiyats (section (I, Act VI11 of B.C. and Act X of 

1859), and non-occupancy raiyats (sections), liiidcr-raiy.ats were not mentioned, 
except cursorily in section 0, and tenure-holders not provideil, except in section 26 
of Act VII [ of ]8t»9 It.C. and section 27 of Act X of 18.59. In Act XVITI of 
1873, which is the existing “ North-Western Provinces Kent Act,” five classes of 
tenants arc coiitomplaled, ti/r, iiiiddlcmcn (section 4), tmiants at fixed rates (section 
5), ex-jiroprielory tenants (<retion 7), occupancy tenants (section 8), .and tenants- 
at-will (section 21). Of these ex-prop riot my tenants are only a siiecial class of 
occupancy ten.ants. 

Tlie classification made in S('ctii'm is, however, not exhaustive. Tlicre may t 
l)e a sejiarate class of raiya1^ wilhiii tlie general boily of oceiijianev raijats—werfef 
cl.ause (c) of section .31 ; coinjiare .•d'^o fi Weekly Rejuuier (Act X), 33, Coomar ' 

Dhara v. Bhijrub Ohundra M lokcrjer. ; aiul 9 W , 1\., 83, Sndhoo Sivffh v. 
linmamo/jra Lull ; 9 W. 11.. oil), l\innnuanJa Sen v. J^iuhh Alani Dasi ; 12.. 
W. 11 , lt)2, Ganri Nath Hot/ v. Jinint/ali Vliiaiihr. 

V. (1) “ Temiro-lioldor” tnoans priiunrily a person wlio has' 
Mc-aning oc “temirc- acquired froiii a ])ropn(‘tor or iVoiu another 
holder” and “ raiyat.” tcnure-holfler a riu’lit to Jiold laud for the 
purpose of ct)llectin*;; iviiTs or brin^in^ it under cultivation by 
establishing tenants on it, and includes also the successors in 
interest of jtersons who have ac([uived such a right. 

(2) “Raiyat” means primarily a p(;rson who has acquired a 
right to hold land for the purpose of cultivating it by him.sclf, or 
by members of his family, or by hired servants, or with the aid of 
partners, and includes also the successors in interest of persons 
who liave acqnii’od such a right. 

Explanation .—Where a tenant of land has the right to bring 
it under cultivation, he shall he deemed to have acijuired a right 
to hold it for the pmqiosc of cultivatioi/notwithstainling that he 
uses it for the purpose of gathering the produce of it or of grazing 
cattle on it. 

(3) A ])erson shall not be deemed to bo a raiyat unless he 
holds land cither iTiimcdiately under a proprietor or immediately 
under a tenure-holder. 
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(4) In cleterniiniHg whether a tenant is a tenure-holder or a 
rai^at, the Court .shall ha\e regard to— 

(n) local ciibtom ; and 

(b) the ])urpose for 'which the riglil of tenancy was 
orii»inall} acquired 

(5) Where tli<‘ area held ])y a tenant exceeds one hundred 
ibtandard highas, the tenant shall bo presumed to be a tenure-holder 
until the contrar)- is show n. 

TJif- d»itiH(tn>n bi~ Rent Comnits'^ion —T (listinrtum is tlio of much 

tntttiUnvif-Jmldt> and distu-'-'ioii mil o|)[)o-iti »ii '1 lie Hint CommiSbiot, in their 
9a%i/at icjxul ot .him*, ISsO, uiolc . 

“ Turning to tlic cjst lu\ uc find it duidid (1) tint if a person takes 
land nd at onu* siili-ltl'i it, he mil he i iniduleui.iii, and will not under 
the jiii’seiit law .'lupim n iij:ld if oiinjimo m •'iidi l.ind , (:}) that if a 
raiydl, who h.is .‘inpiind i ii'^lit nl n((ii|)un\ lu liiul, ‘.iili lets such land, he 
docs not h^ s ) ihuii,^ loiliit Ills ii^lit (Kiu|uri( \ , hut (3) he cannot hy so doing 
allei the n.itiiie ut liis In Ming .iml i n\iit it into .in undci-tcniiic. Applnng 
th"so piincipks, it wdl ipfn n tint the mliiiii n r h ise-liohln, who ni\n hiiiibeli 
cultnatid .uid who suh h ( hdne Ik lid hdd In .wdie jcais, newer was 
aiaijatmlha light ol occupiiii} Tie w is .md is a iiinldlciinn , hut wli.il aie 
the rights ot a nuddlemin is n t h d down in the l-iw, and must be veiy un¬ 
certain If snch leisi-hoMei ndimied and niltnitnl pait ot his lot and let 
the rest oi it, .in his jn viti n md his n liK dilUient in n sjioit ot the two portions ? 
Can he he a i ii> it with i ii^hl i 1 onni mi y ,'s to tin 1 niiu i portion—imatile to put 
off this dial icti 1 and (oinnt h iii-ili into mytlimgdsi l,ut i myat—and ,is to the 
hitlci jiortion, * niiddh linn with mid Imi d lights ml Inhilitn-^ Ihis uneertam 
and niloiisisti 111 si ue ot ih 1 i\v—I n It np < 1 is 1 iti d ( isidi ding with indu dual 
lights, whidi wcK till coiuj li nil lit ot tin I'ghts ol uflm j usoiis ij,,t lutoielhi Couit 
andnotthn tme dul\ cmsiUn l-ln^ hi to iimdi |)i ilith ss Itigitum, and if 
allowed to continue must h id to still hss s ,(i>.| k( m k -nils \\ , tlmiU it, Iheidore 
very evpidicnt tint llie 11 'Ids ( t thf dun ih < i |k i ons si), uhl he dchnid, and 
that some lulis should lx 1 ud d .mi .\liidi will.inlili tin ( tmistissv in all*cases 
who ate tenuK-lioldi IS (.1 nndu tnuin Id ins ml who n. i m ds hnmg a light ol 
occiip.miy. Attn tin tiilh t i n idn di ii oj thi wlioli siih|ict it ajipeais to us 
impossibh todisioni .mv imi<i])l< otdisnniti iiliti. niayds md tniuii'-holdcis 
or undei-t< nuiI’-holdiIs whiih wdl hoi 1 g i 1 univi i iq oi evnt in the t iige niajoiity 
ot cases. It nilLi\.ition he t dun .is till ti t wluthn thi iidmst ot .i piiti(ul.ii 

tenant i. a tinuic (oi uiidn ti imu I in 11 iiy di hoi I n i lainkihv, tenure-holder 

or uuilei-teiiuie-holdij imy luUn.iti 1 md Iniimij-ut ot hs (nUd, tniuieoi undcr- 
tenuic, while the piison i ininioidy cilhd i i iiy d iiiiy hiii suh-li t his c'titiic 

liolding and m.iy not hmisdt niUi\ d. i siu'.U s,,uui toot It is impossible, 

tlierelore, to siy tint iiiidn all iiuinii tmiis tin pnsin who iiiltu.des is a 
raiyat,andthepnson whoih.isn.i niltiv di is ilnmu li 1 In It the meipt o( jents 
irom poisons iii the .utud nmi.itnn ot tin 1 md In nmsideied the essence of a 
tenmc-holder Ol uiidei-li nmo-lf ddn, then wi hud i nynts iN i sid,], tling and wceiving 
lents fiom then ten mts m .aitiid oimjntion II hniditihditi he tiiiii, the r.si}at’s 
interest, the laiy.it’s holding js hint ihle as wdl as the intuk. Is UanslWabilitv the 
test? The raiyat’s i.nu.x, lull pnidndly ol Acts \ ot .‘iiid VIII of 1869 is 
eoiumonly tiaustirihle hv uistoni. ' Is s ih ihildj toi ds own incus set up as’tlio 
true distinction ? 'J he laudloid ot his own option hnngs i.i'y ds’ lioldmgb to sale in 
execution of decrees for lont, while a tenure oi uniloi-tomuo is not subject to the 
special lay? lor the tale ol uiidci-teuiucs loi the iccoyiiy of aitears of tent duo iii 
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respect thereof, unless it is so snh ible hy <hc title ileods or eslablishetl imgc of 
the countiy. It llie quantify ol r< nf p ii I liy the feu int lie supji )h( 1 to be the point of 
distinction, th< n 111 Itmi^jioio llieKritol i ](>t( \uie^ liom one lapee to Inolf a 
l.ikh ot riipei'., nliile in oflm dislnHs the n nl ol nianv tilnk^ is but a few inpees. 
It IS tine thif a tcniiu-h >1 h 1 Ol unbifinnii liol bi is n it li ibb* to enhineement 

upon the ijiminds ip]tlicible to i i ii\ if hiving i ii.'lit ol ((nqmu' , but this dig- 

tiiKtiou st ips hcie, loi the e\i'.tin^ 1 i\v dot s ii it di line th< ^i uiii 1" uj, on which tho 
iLiit of a temiio Ol unlei tfiiiiK e in lu enlniKi I 

“I luhi fhoM* eiu iini«>t iiief N w( bi\i < iin t i tin i nulu'.ion tint tho qn intify 
of Lind imlu I I in a siiijfle d ihim will I'lnllh in nt ni-'onilib imd ol dis- 
fiiietion in tin else ol tin el is'. ol f nmfs unbi list n i n \lth u'h it the 

piesont time, ml nn b i the ilt i l e ml tin ol ij;i eii'tui d stici ty, aetiial 

eultivitioii isno 1(111 ei fin i dire ol i i in it teiime, w< tbmk tint the onginal 

eonei plum ol i‘ 11 \ if ’ \i i tint h «iit iiloiitli 1 in I f n tbi pin [> i-o ol e iiltnatingj 

it Ol liiin^'injf if nil b 1 cnltn ill n ntlin in li i wn ]ii ml 1 ib lui ot by tbit of 

in'-s( i\ lilt-(II 1 II ni iSj )i li^ m in-, ol ]i r mwliiw niloniqiy poifion'. of the 

liiid j;i\iu,^ bint m i linn i'-luu il tii polu i in i liii^ to tin eu-tjin of the 

e untiY, nil litnwiil i in iim i lit wli ii i ■- 11 l b (b piitie-. to make this 
.ill iip< im lit V I I \ il I li 1 liip II iiu e I it 1 II tli 1 in mn i, if 1 f n if <eise f i l»e 

‘‘Ueli 1 1( Mi-( flu I i y if -111 jii iiliv 111 1 1 (til 1 b ii., n tli ii_r nlli‘i in In-, e mtraet 

Ol in flu (11 I m 1 It niiln t j t i nf li m li in 1 lu ), '» I 1 ” 'Hi < mieut- 
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b 
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wll III It inn bill 11 I'll I I w 1 i‘»« b 11 i i mil i teiiiin li(lbi,the 
li SM« Will b 111 nil b 1 tiiiuie bill 1 (li 111 t 11 1 k in , in l - I HI We 
liiM mil ]i 1 —1111 -111 fi< mil t lb <1 111 II it 11 >1 1 tlie ii-k of 

lili^ifi 111, wb li. III tb - < iiiiitn I < mill II ivb n p i i mt ol pii-.-.e—ion but 

idyiii,'on till( - lb if bin lib < t d li li I m t nit i I w l el iie tiny i an be 
eidoiei l (lint b i i-, ti pn i- wli i ii 1 "I " I i > --t nl u» m liw--int-. AVe 

ha\< midi llu-.! pi ni-ioiis ipl li d'b t it iiui ii ei ili 1 i- will b loie i- alti r the 

eoinmcni m n( ol tin Vit W bu liiillui b 1 1 iie*l tint i \ i \ - i h t( uuie oi undei- 
teii'iu, wbieb li is b e ii lu 11 1 i fvv In n ii-, shill 1 )' p itnnuni ml ti m-iltrable 
J lie qn nitity ol Hu I si in^tnl In flu piiipii'- < lb - piin-inis is, of com so, 
an ailutriiy e|iiinfily , but wc tliiiik it i< i'^ ml'k ^i di iw llu line at one' hundreol 
iiigha , li ivinji 11^ lid I I wb I bis bn n -nl iboie Tl luiv be well to obscive 
tint, altliou,( 1 i tile person wb i liold- nime Him ime Innidud bi-,b is is made a feiiuic- 
hulelci (<ii uu 111 tiiune b ddei'l, wbetlici he oi his Hull il wi lies it oi not, fhe 
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pfri*son M'1 k» IioLls ono Initidrotl bi^luis or loss may Iw a toiiurc-holiler or n raiyat, as 
ixe and his landlord wish and agvoo 

' Bill No. /.—[t is noedlos." ti) ^fivo ihc dofinition of tlio Kent Commission llillhcrd, 
because it w'as found dofooLivo and ahandonod. I’ho Sohu't (fommiltee, in Rill No. I, 
gave up the attempt of drawing’ any siioli di-^tinotion, ami reported on the 2iid March 
1883 that the “ lerni ‘ tenure-IioldCr’ as us('d in the Rill is dclined ['section 3, (8) and 
(4)] to iiiuludo Avhat are commoidv known as under-ti;nitr‘'-hi>hh"'s, that is to say, dar- 
patnidars, so-paluidar,s, dar-ijaradars and siieh like ; and also tenants of the <;las3 
hitherto known as raiyats at li\*;d rates. 'I'he iiu-lu.<inn of tenants of thi.s latter class 
in the delinition is convenient from the draftsman’s point of view, but is, it is believed, 
otherwise of little importanee, inasmneh as the incidents which are attached to 
their holditujs place them to all practical iiiUmt-' and ]mrpose.s on the same footing as 
tenure-holders. 'I'ho term ‘rai>at’has, following the liill prepared by the Kent Law 
Commission, been limiteil to tenan(> holdino hnel for jmrposes of agrieiiluire, horti¬ 
culture or pasture, or who have eome into pos^es.sion lor such jairpo-es, except where 
or lorne.sleatl land is included in a raijal.’s agih-ultural hoMing, in which 
'Case it will he treated in tlie saiiio way as the rest of tlie holding, ami ho w'ill he 
deemed to lioKl it as a r.aiv.at. hlxcept as in',} st.ilcd, no attempt has been inndc to 
define the terms ‘ tennie-holder’and ‘ raiyal,’ or |i> settle the distinction lu-tween these 
two classes of tenmes. 'I'lic importanee of tliis distiiKlion [or the jturposes of the 
Bill lias not been overhadved, iii>r h:i-! tlie pos.-ihilit \ t hat ease- may ('ccur near the lino 
<'of separation hetwi’cii tin two ela.-ses, in whn-h a doubt will ar'.se as to whether 
'the tenant is a tiuinre-liolder nr ji raiyat ; hut it i-' believed that the distinclion is 
generally understooil, and that, save in i-xc-ptioual cases, m> diiliculty will arise. 
However this may be, no eoiuplelc delinition Ims as yet been ^uggi'sled whicli 
would not bo certain to give ri-e to (briieuilic- gn'ator than tJiose which it is 
iuteuded to nunovi'.” 

The Benf/(il Govrrnmruf — The Rciinal (ioxeriimcut (.Sir Ibbers ’rhompson) 
however }>ropoM'd a didiiut ion ( LeHcr to thr Son rtovij of (he Goecviwiciit oj'' hiding 
dated the'lith iVp/eia/y.'T ISS;;, wuli (Im Inllowing rcin.-irl..-! ■ 

J.he negative* char.ictcr ol (lie d**lliiitii>u- (►[ ‘ tenuri'’ and * raiyatd Ttas 

been unfavourably critici-id. ’I’iie dillicidii'- bi the way of a po.'-itive defini¬ 
tion, specially tho'-e to vsliicli (he Kciii f 'oiiiii'i—ion draw atteiilioii in paragraph 20 
of their report, arc not i”uon..l : but ii i- i !car tiiat ilie want of snnie delinition 
■ wliicli might allord a prc-uiii|iiinii .i- to the naiurc of the rigl't leads iu ju'actici* 
to serious emi anassiiicut fr..ii. wlncli all l.mdlords ^ulfer. The Board of Kevoiiue 
'even go the length oi as-crl inn that aii\ ^ rule of tlimul/ jiroccdure which would 
enable a tenure, to bi' di.'tiii;,;Uisli<‘d c\cu presuiiiiiilv'ly Iroiu au occujiaucy holding 
would be SI grealt relief to laudlord.s. am! a lielp to the revenue admiuistrutiou 
of the province. 

“ Oil such SI (pie-tion sm a legsd dctinllioi, of ilds -m-i, Hio Rieutenant-Governor 
has much dilhdeme iu olicnng anv opitiiou i hut it seems to him that tlua'c is ri^ason 
•for the disssilislaotion expr.d with tld- juntiou of the Rill and that a definition is 
more likely to avoid dilhcult ics than 1 li<‘ab-.-nce of any definition at all. One of the 
•greate.st didlculties to be mci witli in dealing with tlie rent (piixstioii in Reiigsil i.s llio 
/question of suh-lcttin;*'. it .s po-sihle (hat by aeeuralely defining the class who aS 
occupancy raiysits, will he eiitiih'd to snhdet,'tlial diriieiiltv mav'^he lessened • and 
...therefore, the Liciitemiiit-Oovi'nior would suggevt tliat, while those who rctsiin si 
:;SUb3tautial cultivating inteiest in i!ie hoi,ling should he regarded as oocnpasicy raiyats 
;.,ftll those owners ()f occupancy rights who never got pos.-cssiou for the bond fide pur- 
i,poses of cultiyalion, or who. liaving originally been cultivators, liavc divorced thom- 
;-selves from direct connecliou with, or i-espou.sihility for, the cultivation of the 
. holding, should he classed as leiiuro-lioldor.s. ft is to ho reiuomhcrcd thsit the hito 
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Supreme and pmscnt High Com-f. li.ave decljinvl ‘ any tenure by title deeds or by tlii 
custom of the country, transferable (jy s;ile’ to be an under-tenure (Indian La>l 
ItoporLs, Vol, 8, page 075}, wliile tlie Ijieutcinnit-tbncTnor understands that th< 
Courts look on persons, who liave not got pos'^e^'.ion for hunti fide purposes of culti* 
vation in the liglit of tenure-lnrlders (0 (hilontta Iiaw Jieport.s, page 419). It 
seems therefore to Mr. JlivcTS Tlioinp-ou that a <l<*(iiiihojj on tin* lines ho proposes 
would not only be in accordanee \vll,ii tiu* prevailing iuilieial opinions on the subject, 
but would also estaldisJi an inlelligilile ileinarcalion line ln-Lneeii the cultivator and 
the mere rent-recei\er, wdiicb would hold good in the great majorily of, if not in 
all, ca! 3 e.s. Such a dolinitioii would also have the great advantage of elapsing .la tenure- 
holders lualnij.'iiis and oMior non-agrienitnral purcliasers of on/npaiiey rights, whose 
raiyats would then Ifi'ia^ine ‘oiilinary’ raiyals, --aved by Ibe provisions of the Bill 
applicable to their class from the norst evils of r.icb-rentiiig, and caiaible of acquir¬ 
ing oceiip.'incy rigliLs in eour-!e of time. 

“ In nialiing idiis .'.ngge-j( ion, I be Jdenlenant-doVfU'iior i.s nol unmindful of the 
olqcction that it would temi to iiirreasc indelinilel v the ebani of mid<IIeinen between the 
])r*)prietov and the actual euliitator. 'I'lie increase, however, wonld be but nominal ; for 
the non-cultivating occiqnmcv ral^at is already in faei a middleman, while niiildlcmen 
divorced from all comu’cLton wiili tillage, are rarely in tbe-e Provinces, owing to 
tlic pressure of jiopnlation on < lie s-oil, reci nited troin tJie ciillival ;ng rljis-es. Bc.sides, 
en if niiddbnnen are created, the conditi.ni of llie, actual culti\ator under them 
would be bi'tler (if the pnqiosals wliicli the Ineiitenant-tiovenmr will subscqnently 
make, In' am-epted), Ilian under rai li-ivnting occiqi.uiey raiyats, who are middlemen., 
in all but the name. 3lr. Iti'i r^ Tlinnip-.^on is also imt forgeilnl ol (lie jii'obability 
th.at sneb a dclinition a^ he pi‘..|t .'Cs would meoL with .-ome opposition in portions of 
deltaic Ih'iigal : for instance, u la iv i‘i‘riaiii cla-sc's claim t Im and immunities Of 

icnurc-holdeix, wbilc e\eiv:''in','' o\er iiii'ler-lrciant- tin' power and ]>rivile,ges at pre¬ 
sent. enjoyed b^ oecupaiiey raiyat-. 'I’iie^e ela-r-t'-, Wiiul I oppo'<‘ a formal dctinition 
wliicli woidd curtail tlie [it.wer ilcw elami to e\,.i,; and it is only right to say 
that their oppo^i'.ion seemed ^o f^iruiiil.-ilib' t.j .'sir Ui' li.ird Temple that, notwithstanding 
the e^i^teuee of judicial decision-; deeianng ilie-e, eias.'e-; ui tie tenure.holders, he 
deemed it iinprndenl. to pro\.>ke a by alTocding any pr.neeimii. even in settlement 
[irocecilings, to the aetnal cailtivalois of the “oil. Oii l Im o| tier li.md, the proposed 
delinition wmibl meet with .-ippr.jval, an l would redre--' c\i'iiiig Ineonveniciiccs in 
those ilistricts w here cull i\ation e\p.unl-< or coiiiracts w illi tie- ri.sc or fall of prices, 
an clastic rent system being the eon^eijneiiee. 

“ i‘''U<‘b being t be objeei-; (n lie pno idcr.l for, the qne.srion i--. what form .should th© 
detinitions take ; Tbi-(jue,>lion is, no (huibl, dillieidt, i be dillieuKy iieiiig in connection 
w'itb the point whether an oeeupam'y raiyat in.iy snli-h-t his Imhliiig and still remain 
.a. raiyat. In by far the gre.ilei" pcjrlion of (iie>e 1 ’r.niiiee-, i(, Is, in the Lieutenant- 
Clovornor's opinion, safe to provide lliat a r.nyat win* snb-b-i" a large jioriion of, if not 
his entire hoMing, tlius divoremg Imn^elf from aetnal <“iilti\ation, shall be deemed 
to lie, not a. raiyat, luit a tenniv-lmlder. In the less .si-illed portions of the deltaic and 


frontier districts, Imwever, snb-h“iting i.s the nsual procedure lor iv-elaiming land, and 
is rather a metliod of raiyati eullivation than an evideiiee of sub-infeiniation. 
Jn such districts, therefore, snb-lctting of tlie entire holding should not operate 
to convert the lessor into a temire-bold<*r, but sb^uild be tleemod consistent witlx 
the status of a raiyat. |{e,aring these eonsiderations in view, the Lieiitcuant- 
Governov .submits for the coirsideratiou of the C.'o'nicil the following delinitions which 


are based on tho.se contained In tlio lient Coiumissioirs Ueport:— 

(rt.) A tenure means (1) a rent-iiaying interest in land subordinate to the 
intere.st of a proprietor and superior to that of .a raiyat ; (2) a rent-free interest in 
land when a rent-paying interest in the s.amc land exists between the proprietary 
interest and such rcnt<frce interest; (3) a revenue-free or rent-free interest in land 




■(hrlien no ront-imyiiig intorost exists botwocn sucb revenue-free and rent-free interest 
and the }»roprietary interest. A tenure includes an under-tenure. 

lllmlrations —A putui, dur-|iatni, or se-patni interest is a tenure. An ijnrii 
or dar-ij.ara is a ti'uure. An oeeujniney holding, wliieh thi' owner does not cultivate 
asaralyat, is a tenure. A valid hriiuihotlur is a tenure. A lakliera] holding, included 
in a revenue-paying estate, and not entered in the register of revenue-free lauds, 
is a tennre. 

(6,) A raiyat or tenant means a person wlto cultivate..i hind, or wlto occupies 
land for the purposes of culli\ating it, or liringiiig it under cultivation. A person 
cultivates land or lu*iiig>< it under cultivation within the m'‘aiiing i>f this definition, 
'when cultivation is carried on hy liim-elf, by the )noiiibcrr> of Jtis Eaiuily, or by 
llis servants, or by bireil labour, or by sult-lelilug a part wliile continuing to carry 
on cultivation by one or more of the preceiling ineaiH in a moiedy of the land. 

> Provided that hy order diily puhlished in the Calntlta (ynzrlh ^ the Local 
Governnieiit may dcelani that enllivation a- a raiyat may I'c earrli'il on within a tract 
to be sp> citieil in such iiolilicalidii hy Mil>-h‘tliug the wliole of the land, and may 
Tsuspeud or withdraw that ordei, and ^ncll dcidaralion >h.dl liave ilu* force of law. 


Illustration .—(jultivatioii of tlie whole or pni 1 of an occupancy Ir Iding on tlio 
/terms ol a division of prodcii‘i> between the occu[>ancy-holder and the actual cultivator, 

' ia cultivation under a siih-Iea.'e 

(The latter illustration ir' nieatit to ]'rovidc for thosi* case- which, judging 
.from experience, would i>rohaI)ly he imineroiis, m wliieh nialiajan^ liaving liongbt up 
occupancy rights would let a portion of tin* land on a niii/ili. and llie reniaindi'r really 
on a hhaoli tenure, but ostcn-'ihly mi a ei/ulract lixing portion of the produce as the 
? 'Wages of labour ) 

h. 1 am to propose below tliat landloids l>e allowi'd a more suinmary jirocediiro for 
collecting rentsfroin tenure-bolderr'tlmu from raivals. wdnle mii-i ceupan.-v ralyals rent¬ 
ing laud from tenure-1 lolder.s he granted a mmo l•enelieial s/ch/s than knrjns or imder- 
■ tenants can enjoy. It is to he hoped that I'y th.esi* mean- tin' inli'resis i«i’ the land¬ 
lords on tiio one hand, and lliose of the actual eiiliivator- on tiie oilier, will imnlly 
Operate in the iliri-ctimi of cla—ifying a- teiiure-holdia's all owners of oeeupancy 
rights who do not actually eullivaie the ,-oi| : and furllier that tin' limiiations imposed 
' on the powers of tmiurc-holders to rack-rent, to which reference will lie made later 
on, will diseonrage the growth of the cla-s.”’ 

Ueferring then to the he-t means of preventing rack-renting, the Bengal 
Government observed : “In tin' Ineui-enant-tJovenii'r's o}mnoa an ellectiv'c way to 
prevent these. e\ds is by eomciting all |iuiehasersof ocenpaiicy rights, who arc not 
iojw cultivators, into lemire-holilers, undi'r whom tlie actual cultivator will have 
the ])rotectimi alVooled liy the status of a raiyat ; and tliis was one of the reasons 
which induced Mr, lliver- d’hompsun to prop(*se the delinitions of tenure and 
raiyat given in paragraph il above.” 

Hill No. i/.-— Hill No. ll then pro)>os(>d tlie following distinction : 


Section 5. (1) ‘ Tennre-hohh'r’ means ])rimarily a [stsou who has acquired 

. . from a proprietor or from another tenure-holder the right to 

'holdci^and rents, jiiiil includes also the successors in interest 

of persoifs who have aeifiiired such a right and the persons 
who are to lx; deemed tenure-holders under section ;J7. 


(2) ‘ Raiyat’ means priiuarily a person who has acmiired land for the purpose 
of cultivating it by liimself, or by memliers of bis family, or by hired servants, 
or with tlie aid ot partners, and, subject to section o7, includes also the successors 
in interest of per.son.s who have so acquired land, 

(3) A person shall not lie deemed to be a raiyat unless be liolds laud either 
iminodiately under a proprietor or immediately under a tenure-holder. 
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(•1) III ilotcriiiiiiiiig wlicLlicr a tcuaul is a icmirc-holdcr or a raiyat, the Court . .. 
shall have reganl to— . ;; 

(tt) local custom ; 

(b) tlic pnivisioiis of section J17, with rosjicct of raiyals who sublet more 
ihiin half their holilings ; auil 

(c) the mituro of tlu! riglit of tenancy as originally !! 0 (|uiro(l, that is to say y-‘ 
wliethcr it was a right io collect rents or a right to cultivate land. 

(. 0 ) WItere the area of a holding cNetssU (iiie, luindreil stiiinlard ltigha.s, and' 
the whole or [tart of it is ."iib-let, the tenant sliall ho i)re^iuiie<l to he a tenure-holder \ 
until th«( contrary is shown.’’ 

‘^Section HI. If the portion of his hohling suh-let hy an occupancy raiyat 

CiiHvnwin exceed,s more Ih.nn half his holding, he, shall, on being ,/ 

(iiiif ocevi>tiiK'ij-i'iihjnts registered in a piddie register a"-' a tiaiurc-holder under 

inlo (cnun-huUhrs, sn,^ Act whi(di ni.-iy lie passeil for the regi.-^tration of tenure- , 

holders, he dc< 3 med to have l.iecoine a tenure-holder wuliiii the lueaniiig of this Act. 

I’rovided as follows ;— 

(rt) Nothing in this section shall <a[iply lo any person who is disahlod from 
cultivation hy age, hex, di.'-ea-e, accideiu or ti'injiorary al'.-cnce Iroin lioiiic on 
military or dome.slic “^cri iee (ir ji pdgnmage, and who sul'-lets his holding or any 
part thereof for a term not exeeednn;' the duration c.f hi" dis.al'ilil v. 

{b) If a person is eonverU'd into a tenui'i' i'-iM''r li> \'iilu»' of this section hid 
rent shall he liahle to (’iilianeemeiit (Ui the -'ame terms ;ind ''uh|cct to tin; same con-, 
dition.s as if lie were an oeetij'ancv raiiat. 

KXpi< 111(1 fion .—A ]>ersoii v, im lia^ licen eonvertid Uilo a ti-iiure-liolder liy virtue - , 
of this section does not hy icj.'-on oi the portion oi his holding siih-let ceasing to 
bo more tlii'ii one -half tie* holding ).eeoiii<- again c.in\<■! l''d int<i .a laival. ’ 

And the Select (JoiiinidtC'' reported :—’■ In the .-“ejioii which relates to the 
distinction h<'t\\(‘en lemiri'-holdei ■ and raii.ii'. we ha', e endeavoori'd to ilc-^eribc, ratlier 
than to deline, each eia-,--, Wlid'l u'eoeiii/ing the e^[•edlel!^■y ol la\ing dotvn rules for 
the guidance, of Oonrls in ile.ilim; with ea-e^ whi.'h lie near tlie border line between j, 
the two I'hi'^ses, vve retain the opinion tliat any altempi to traine a rigid deilnitlon 
of either clash would tend to ejuate, rather than to reiiio\e. dillieiiltie'^. 

The Select Conunitiee on Hill A'o. Ill I'eji. itel ;—‘‘ Tilt'only anieiidnient.s calling 
for notice in this chapti'r are: l.v/. that ue lia'e omiti.d all relereuce to the raiyat 
converted into a letinre-liolder tinder seel I.Ill d7 of the Ihl! A'.i 11 as it has been' 
determined to omit seel ion ;»7 : and that we ha\o alteri'.l section .j (o) so as ' 

to provide that a tenant holding moie than one hundred higlia- -liaU he presumed, unti^- 
the contrary iii shown, to he a lenure-hoMer, without raising an issue as to 
Itaving .suh-lel any part of his holding.’’ 

The tenure-holder (Irjined : —rhe 1 lon’hle the Chief .In-iiie f .'sir Uich.ird Garth) rv 
made the lolhnving idiserx alioii'-i on lliih delinilion : A teiinre-holdev is desevibed aS 
a per.son who hasaei|uin‘d from a proprielor, or fnnii aiiol her teiinri' holder, the right 
to collect rents. jS’ow it seems to me lliat it would he jiist as correct to describe a 
tr.'ide.sTuan who has h<iuglit a shop a-j a person who has aeiiuired a r/iy////o co/Zeet p 
debts, as it is to describe a ti'iiure-hohler a'^ one who lias acipiired a rir/ht to collect renit ,' 
It nniy he generally true of tenuri'-hohlers that they have a right to collect rents ; • 
because most of them have tenants (inlrodneed eilfier hy themselves or others) by - 
whom rents are jiayable. lint, it is by no mean.-' of tlie es'^i'iiee of a temire-liolder*,s 
intcre.«t that he should Jiave, a right to eolleet rents :* and still l<’ss that he should' 
have acquired that right from liis immediate landlord. Ills right to collect rents is 
merely one of tlio incidents of his position, when his land is h*! to tenants ; 
as it is one, of the ineideut.s of a tradesman’s position that he lias a right to collect 
debt,<5 when he has cti.'-tomeis from wlioui tliey are due. A more correctdescrii>tiun of 
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■;a teiiaro-lioMor ^volllll be ‘ one wbo liobU a tenure, mciliatoly or immediately under a 
^ proprieinr, and wIkj is not liiinsolf a raiyat.’ But this of eoui’se leav^es the important 
question open—what is a raiyat / and Avhat is the true distinction betwoou a raiyat 
' and a t^inn'-liolder ? I’lie description which I liave snLr<,'e,sted is correct as far as 
it goes, and it is at any rate not ealenhdcd to inisleiid ; whereas the description 
proposed in this section would bo wholly inappropriate to a largo class of temirc- 
liolders. Suppose, for instance, tbai, a scdilement were made witli ii wmiindar at the 
jircsent day of a tract of waste in the Siiuderbiius. I havt' now hi'fore me a grant of 
this kind which was madi; very lately. Such a proprietor would b<‘ at liberty to grant 
any leases ho may think propi-r of any portions of that tract, lie may grant 
.mokurari leases, cither pcrinaneiiL or for life : heuiav'grantj)atnih‘as('S,orjunglo- 
.boorl tenures ; and in each of these ca-'Cs 1 lie ohjeet for wliicdi lie niakt's the grant, 
-.and the ohjecc of llie les'^^ee in taking i(, would (iroli.thly he the cnllivaiiim of the soil. 
But each of tlie.se graiitei'.s would lie at lioerty (siihjeel, of e mrsc, to any special con- 
ditjons which his lease, iii.iy coiitaiiiy to eiilrivaieor not, as may suit liis convenience ; 
and cj ch wmild he at lili.'riy lo grant hi,- land for .siib-teiiiire, or to let it out to 
raiyat.s, or to cultivate it himself wlih his o>vu coolies. Ijiit, whethei’ he does ouo 
• thing or other, 1 take il he wi>n!il l)e eipially a leii'ir<‘-holder; an I that any r.aiyat, 
to whom he lets the soil for the purj)o-o-. of cMhivaiiou, w uild h“ eajiahle of acquiring 
occupancy riglits. ^Viid yet (o de.seriia- any ono of these grantees ‘ a.s a person 
who has acquired from tlu- proprioior a light to collect rents,’ would lie a manifest 
misdescription, d'he (rntli is tliat I'tch -lU'ce.s^ivo (enure-holder is to all intents 
'and purposes a.s nineli an owner of (he .-od, to the extent of tlie int<‘rest which he 
acquires in it, tis a (('iiant of land in J’liiglaiid. lie is of C(»urse bound, as 
every tenant is. by the. condilions whieh are inqi.'.-s'd upon him, either by tho 
general law or hy eiistom having (he htree of law, or hy tlic C'Uiiraet which he 
'makes with bis ^npel'ior landlord ou (lie one hand, or his -iil)-(enaiit.s on the other ; 
.but, subject to tlio.s(* I’oiidilioiis, he may ih'al W'Uh I be Lindas he please.-. If, wdiou ho 
acquires his tL’iinn-, the land is nemipied iy r.iiyal-. In- can of coui>e only deal with 
those raiyats ns llie law'or t be eont ra<‘t under whieh tbey hold al low's lu'iii : hut if 
the laud is waste, or partly wastig \vhen h<* ac jiilr.-.- it, lie may eidn-r leave it so, or 
Utni/.e it in any way he thinks [imper. It .-eem- to me, iherefon', that, the divscrip- 
tion of a tenure-holdi-r ill t his-eet ion i- ii((erl\ misleading. 11 may no doubt he a 
tdifFicuUy to ih'line the line which is lo -('pni.ite ilie (wo grea(. chis-es of teiiuro-holdors 
Wn,d raiyat.s, Inti 1 ihink ir. i- a diny w hieli tlie Ijegislimreshoiildtakenpontlietu- 
jjclves, oven tliougli 1 hey may je-rtorm ii iinp.Tii-ei ly, r;i( her tiian lo place several 
^undrod jiiilicial oiliecrs in a dillieully w hieli lliey ni.iy eaeh attempt to solve in a 
different way." 

.V Mr, Justice FieM in liis niimile remark-: “I do not .seethe Force of 
jtm! word ‘■primarily, as (lie ihll d(M>s niif [irx'ei'c) to proi ide for the secondary 
.jipeaniug of (lie term teuure-holder. The di'llnil.ioii, as it slaiitls, a[i])ear3 to be 
fl^efective. Ft e.velude.s uli.) .ahvay,- been understood to be 

J^mre-holdei-s. Tlie-e (alukd.irs did no( .lepiire merely (he right to collect rents. 
S^hoy acquired an intere-i in the hunl i(seli, wliieli tln‘y agreed to talte with 
power to reclaim and enUivatc —part of i( themselves—and part by letting 
ta touauts .after reclamation, or In fore reclaniat Ion lo jicrsoiis who would 
;Jl‘ieclaiin .and cultivate, or sub-let |‘or reelaiiiation and cultivation. Then the * tenure- 
.'^wlder’ of the didinition in the l>ill is not a tenant, lor he docs not hold land 
^hd he doe.s not pay rent', tor lie pays and delivers nothing for the use and 
of larnl. Again, the ilrdiiillioii would include .a mere .agent or mortgagee 
In possession, who are not generally understood (o lie tenure-holders. T'ho definition 
.’appears to have been framed with a view to avoid the admi.ssion that a tenure-holder 
bbiainsan interest in the soil its<*lf. When land is atapiin'd under the Land Acquisi- 
;tjon Act, the temirc-holdcr is allowed compensation for an interest iu the soil, and 
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there ai‘e immorous other fad'? well known tojieiNona aecpiainted with the common law ' 
of these provlnees, which leave no (loul>t tluit the tctnire-Judder ae({)iires, merely 
the right to oolh'ct rent'?, hat a 'i?il)',f;mlial iii<eiv-?L in (lie laml iW-lf. If a tenure* . 
holder acfiniivg no interest in the land, liow e.in he ifixe tlie ii'-o or ocea})atiOtt 
thereof to a tenant nnder him / 'I'lien, reg.-nvl bein^* Inid to -,iili-se( tion (d) of .section 5, . 
the definition of ‘lai^at’ must fail witli rd'eri'Jiee to llii. siil) ledioji • it ha,s already ■ 
been'liointed out that pers-ons holdim; laml in «ert.tin (hoerntnent estates will lioit'. 
be raiyats, and will not therefore l)e entitled to tin* hi'in'llt of j-ai^ats under the Bill,’ 
and it may furtlnw he pninted nut that the same disability will attach to laiyat.s tinder, 
lakherajdars not rei;ihtere<l unde?* Ad VII (il.d) of IfsTt), s/i^bnifs, matwalU 
ami fitlier classes ol latidlords. What al-o hocoitifs of [ler.sfiii'i holdm<^ nnder the 
mokurjiridars and isteniriirnlars of lie;.;iil:’tion of 171)d, jieisoiiH of whom it is , 
impo,ssiblo tii predicate that they acipnnd the ri:,'ht to eolleet leiil ? r"’ 

Inferprrfation —Ai the (h'lindion stand', it iinhides all * rts of tennre.q cither 
reni-imying or rent-free, a^ well a^ s(.|-\ ](•<• lenmes ; onli it mii't liecrealed by the 
proprietor or aiapiired ironi him I-. (Ion einim nt a proprietor ? Xo, except a.s owner 

of khas nudial. iSo tloit a tinnre may be ( n ati d I (MiNi'iiimi'nl in a IJias mehal 
hut not otherwise. (>iil are revenut-liei' or nut In e l.iml', temiies ? lletit ha.s 
been defined in d.iuse fi of 'iMlion o, Inil the word * re\et'ue' li.i- not hei-n defined 
in this Act. Wc must, llereroi,'. adoi>l tlie difiiiition <1 section i of Act Vll 
of IHf'H (ndM, whieh pi')\id<- ill.II ‘‘tlie wont rtvcuiK- lndnde^ every sum 
annually jiay.ihle 1o (Ion 11 nnii’iit !•> the pnijantor oi am i'l.ite or tenure in 
respect thereof, and e\(ly siun pavidde to (boci niin'iil in u'pecL ot tuceavic or 
of any money adv am e I h\ d '‘iiiiiniit to ]in>pii(i>is <>l i.inil lor imikini> or repair- 
in.iJf emhankmeiils, ri'er\oii , ir nn.iIi i i mi . s, or o'Imi imjnoNeiiieiils ou tlie hind 
held hy them." Ile.id with th. iK limt ai -illnunm In larid- wle ther entered 
in the Colledor's (iem ml Ite ; n i oi m.i ,ii. . ' in ' on h r tlie \( I, hut imt tenures *■ 

(e///fithe deliuit'o,) ol the wot 1 * t st it. ’ in ih.- .\i t). IXiept in khas mehal 

there cannot, thi‘ie,oie, he a n iit Ini (.iiii.e iiiid* i tin' (boiinment. It there 
be any revenno-fiee 1 Old nil h r t'o'( oi\i iiiiiK lit it In' ohm s .m t t.iti-. I’nit rent-tree 
tenures an* ]io~sil,!v m an oidoi oy < l.ii' iiiol. i pi 'pi a n.i ~ ot Imr thiiii (lov'ermiient. 
^I’he Will'd tenure \\A hei n d'lim 1 iit \<‘t \’11 oi i’siJs: ntt'.i to “ iio'liide all in- 
terests in land wlietli<“r n nl pain' - r ld.li<mt filei < h.tn esi iics as above 
defined), and all lisheiie , wh'h, ' _\ tln'tiini ol lie ^mii' in itiiiLf the saine, or 
by the eli'tom of the eoiint 1 N. .lie ImiisH I 1 1 le, wI etlii r ''leh nmins .ire resiimalilo 
or not, .and wliethei tin* i • hi oi 'i ii n ■ or In .iil,iii.' tin ni to s.de bir an arreav 
of rent may or oi.iv not h ae bu n -j 11 ,. ii\ i.sisid I'V 'tipiiiihon in any iiistrn- 

inent.” In this deliiiili'ii n nniI] Im ibsiindthat 11 aiisli iili.bly is the es^eiiee of 

ivliat is made to eonstiliiti a tiiiiiie, .ind ihit it is iiiini.i(< ' i.il whetlnr (lie land 
be revenue ji.iy I m> or lalJn r.n. It is oli\ oijs ih.il tlo' di liiiit'on does not suit 
the ]1re^cnt Act, ('oinp.in* 1 he delii.i nm ol ‘teuiiie’ in the Koad t’ess Act aud 
David V. (Jrish Ohundtr CJiihu, 1. li. It., It ('al., IS,'} at p. Is.i, 

Who h(f^ aerjuireJ a 1 iqhl to liohl hind fnr the putpn^e of collecting Tents or 
bringing it under nilfiriifion fiy i \fiildi.shtiig fniunt'i oa it .— This read with 
clause (/>) of suh-seelion ( 1) means I hat we aie to s, c tiie oui-inal purjiose of the 
aequireineiit fir creation of the teiianev. If a iiersoii ae(|iiiie .i land tor the purpose 
o*' brinqin<r it under eultaation hi/ estulli^hing tenants on if, he is a li'iuiri -iiolder. 
But if a person acquires it for tlie purpose of eidiaatinq it hy himself, and then 
abandons his juirposc, and establishes ten.nils iqi.m it,•lie is a eiiltivator. This poeiiis 
to be consistent with seeti in S."), under w'hieh .i raiy .it can, nnder eei l.iiii eircunislances, 
sublet. Blit aqaiii nnder s,.,.!lou 20, in ooier to Ik* a settled raiy.il with a right of . 
occupancy, the eiiltivator niii't continue to hold his land as a r.iiyat, i.e., for the 
purpose of cultivating it hy hmiself, or hy hiri'd servants or Iiy partners. Tlien as 
Mr. Jiistieo Field observes the prc,s<*ut definition would exclude the junglehoori talnk^ 
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dars, tlio niul olliov'^ wlio f)rii;iiisilly Iiolil for tlic purpose of cuUivatioti front 

the rank <>f tonnrc-lioldors. liowover, is in consonani t* witli tin! ease law oh the 

point, lu the case of Knroolal 'Phnhur v. Luchineepitt Dooffar, 7 W. Tl., 15, the 

learneil duil.Lres oh-orvcl ; “ On the jirst point the jinlgnicnt of 


Jfhiinrtifm hrtn-cm |)ic> Oriiicipal iSmlar Amin is clear, and in onr opinion snbstalni- 
tf-nvre-fyiMi'rsnnil r,ii- i-omid. Tt is as follows ; ‘ I liolil without any dotibt 

^etenuim^ that the temuc of lh<! vendor was that of a cultivator ov 

raiyat, and tliereforc as such did not reijuire registration when 
plaintiff purchased it, the provi<ion.s of •Jecti(m iJ7 of Ad X being pxprcs.sly 
applicable only to jier^oiis hoiding a. permanent |•all''feral)le intero.st betwocil the 
zemindar and the eiiltiv.-ilor 'I'lie n.-iture of th Uispiili'd teziiu’*! as raiyiiti is proved 
hy the pottali of tlie defendant’s \(Midor's ance-lors graiited l)y tlie /.cmindars in 1205. 
* * * It appears fivun ii- conlent'' to li;oe Izeeii gi'anteil to tenants tvlio had 'been 

-old cultivjitors in detiiiilion of a r.ile on ail lands held by tliciu in tile 


pergun'-ah ; it de'-eribes iheni .‘iii.l .-if'-igiis to tlieiti I be potta a.s abndkftrii, malgtizoort 
And piokurari jotedars. all of wliiei; word.- eharactt'rise the tenancy as that of 
Cultivators : it eontinue'. to them the etihiv:il ion jis such, and then oiiids up by 


adding tliat you wtjl sow or aruse to hr sown the fnnds so held hi/ t/ou, 
and pay the rents, (j'e., whieli again i-^ de!iinti> in that the leniiK* was r.aiyati 
and was contimied "uch. It is :irei(ei that lh'‘ word-, cause to he sown zire 


indicative of tin' tenure ha\ ing lieen madi in/rrmediiite whei; the above [zotta was 
given wliatcvi’r i( may Iravf* I'(Vmi befon- it. .-t,- (he len;mt.s wer«‘ penniHed to have 
cultivators under tliem Ibil (in'.!-! an ineoireet interpretalioii ol the words fpioted 
which are ([ni(»‘eoiisislenl w it li (lie A\orihng of a ralyati potl.a. d'hi? tenants were by 
the poKa eontimied as raixat-". ami a r.glit created as sueh by the -/eiiiin'lar need not 
he a klmdka.sht or .-lelf-cull ivaliiig tenant to maliit.ain his rights as siieli. If ho 
* sub-let In's t(“nauc>,lhe nature of it will not be altered tliereby : as in nispect of the 
zemindar, ho will still eontinue il-> tenant, and will be re-pousibh; to the zemindar 
for the rent as such.’ We agree with tie' !’riuei|.al vSa'lar Amin in thinking, for the 
reasons given by bim in hi- ju lgment, lliat Ibi- bnieir'- is merely a raiyati temiro 
and therefore not one (In* traimfer of whah regiiird reg,-;iiM( Ion in the sherista of the 
zemindar. Kvervt hing points to tiii- e.>nclu'ioii, e\eept the faet of the so-called 
which tlie original tenants grantel. X.» d.'uiit their Ireatirig this lease as a putnee 
goes to show that they theni.s*‘lv deemed lln ir position to lie something more than 
that of mere raiyals. .Still we do mu lilnk tliaL the course thus adoizled cati 
alter the natuia* of tin* tenure if it in it iiiecption was, as w'‘ ha^»* no doubt it wzis, 
merely raiyati. It frequently dillicnU i say what teiinre.., are raiyati and what 
are those of middlemen. In the ea-e f Ram Vum/nl GhoseW Lukhie, Narain 
ShaJm, 1 W. 11., 70, a I'lvisinu ('oiirl hel tli:ii (he mere fact that one who liold-S 
land puh-lels it, do not make him a itmldlenian. and that tin* rc'al (pie.stion to bo 
tried was ‘ wlictlier t1 lefeiidaut was or wa.-. not a raivat, or omi who held hind under 


cultivation by himx'lf or others who took for him under his super\isiou as a superior 
cultivator, or wlu'thiT he was a middleman because he really did not cultivate 
in the sense of si'ction (1 (Act X), but wa-. a gi’imral lease-holder or a specu¬ 
lator in land rent.’ Apiilyiug tins rule, it a])]icars to us that those under whom 
‘ the plaintilT.s claim were not mid<llemen, but (hat they held the lands iii queistion 
under cultivation by themsi-hi >s, (>r by others taking under tlu'.m. In our opinion, 
therefore, it is umiecc.'.sary to regi-icr in tin* zemindar's shcrista transfers of this 
tenure.” So iu Durqn, Pro'ion/io Ghose Kaliilns Diitt, U C. Ij. II., l-I'd, Mr. Justice 
Field observed : ‘‘ 'i'here is almoM, no evidenee on the part of the defendants to 

show what wa.s tlie nature of t Indr iiitere-r, in it> inception. The only retil evidence 
which there i.>5. i.s on the part of tin' ])liiIntilT, and goes to show' that at the time when 
the interest of the defendants was cr<‘a(e<l, there wcr<'alre.ady raiyzds upon the land, and 
that the interest crc.ated in the defendants was a right not to the actual phy,sical posses¬ 
sion of the laud itself, but to collect the rents from the raiyals who were already 
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ill possession. Wc have alrcaJy expresseil our opinion in another case tliat the only; 
test of a ruiyati interest which can bn applied in the prc.?ont .state of the law is to • 
see in what condition tlie land was when the tenancy w-a-s created. If raiyats WorO”' 
already in po.s.session of tlic land, and the iulere''t cre.alod was a ri;?ht not to thi&‘ 
actual physical poss<‘.ssion of tin; land, but to collect the, rent.s from those raiyats!,^ 
that we tliiiik is not a raiyati interest. If, on the, other hand, the land was junglsS-' 
or uncnltiv.ated or nnoccupied, and tin* t«*uant was let into the phy>«icul po.ssesaioD^.< 
of the land, that would be a raiyati interest; and tlie nature of tins interest so created^; 
would not, accordiiii' to a nuinl>er of decisions of tliis (lourt, be altered by thfll.' 
subsequent fact of the tenant siil>-lettin,q to under-tenants. Applying this' 
test to the present case, we an* unable to agree, with the Subordinate Judge'' ' 
that the interest here created was in its inception a raiyati iiiterot.” 

Similarly in Baboo Dhunput Sinq v. Baboo (jomttn Sing and others^ Sp. 

W. li.., (Act X) (51, the IJourt (W. S, Seton-Karr and 
ItaiyaU dacks.m, dob'-eiveii ; “ It is very dilVieult to lay down’ 

any general deliiiition ol’ the wmd ‘ raiyat-.’ A-. a general rule they are the 
cultiv.-itiiig teuauts, Init tliey may not be enllivator'i ai all tlieinseWes ; they may, 
cultivate tlu'ir land by lured labor t>r by iiiiiler-reuinit'-'. In this c.ase the amount 
of land ineluded iu the, ii*nnre is, ne tliiiik, -.iillieient e\ idciiee tli.at the tenants 
.are not raiyats, and that view is Mi|)]iiir((>d oy the light thrown on the fact by 
the origin.al poti.!, which .a<!.iri’-s<*.' the nti>riii:d h'^^ee as wiMs/ay/;*, and directs 
liiin to take ineasuo's to Jnive the l;ind eultivaled hy hillmeu as raiyats, the 
land lying on the border" of tlie. lull range" in the north of the Purneah'' 


di.slriet.'’ As we Jiave alre.-nh- ■.b-.erved the deliiutioii "eciiis to ".ty' that if a land is. 


In snh-h-tlniij n 
for di,\thiijitiKhiiiii a. 
tvnofv-hoUlcr Jrom, a 
runjat / 


ae(|io!< d ipriginally b'r 1 Ik* purpose of suh-lettiug, the person 

aef|iin itie: woiil'l bi* .1. tenure-holder ; but If it is acquired, 
originally for (be |>nr|iO"i* of ciiUivation and subsequently 
Mib-let, in Would I.'' a laiMit. In (lopoe Mohan Jiog v. Shih 
CItnin/iji' 1 W. 1\., the Court observt'd : “It 


is dinieiilt to draw a di"(iiu(ioii bilwceii a raiyai ivitli a right of oia-upaney and 


a middleman ; for oecupaney doe" mil iiei•-.'".inly ini|'!\ euhivation, and middlemen 
do nut come within thi" "eclioii {"I'ctioii b of Ael \ ol In Batn Mungul 

Ghoae v. Lukhccnaratn S/i<rhii\ I \V. If., 71 , it wim Imbl I hat the mere f.act of a 


raiyat sub-letting would not of ii.-elf inak.‘ him a midilb'ui.in —“ I'he real question 
which the thidge should have tried is. wheihn the del’eudaiil wa." or was not a raiyat,or 
one who held l.ind under cultiv.iLiou hy hiiU'cli or other- who look for him under his 
su[iervision as a su]ierior ciihivalor, ..r whclher he was a mid'llemau, liecatise he really 
did not cultivate iu the -eime of sei'linu (i, hut wa- a general lea,-“-holder or speculator 
in l.‘iud rent. ’ In the fornu'rea-'e, however, we would iiol, call the trans.ietioii as a snb- 
loa-o, “ A person who take" an ijara or fanning lease of a whole village Is a middle¬ 
man .and not a raiyat,” — lliirinh Okatuhr Koondoo v AU'.cander, iVlarsli, 47'.). In ono 
respect, ail oecupaney raiyat dilTer- little from a middleman : he eaii sub-let the whole 
of his land without in any way forfeiting his own ri'ght-, or conferring any rights of 
oecupaney on the, suh-lesseo— Kali /ii!>horc Chaitcrjcc v, linui Chuntn Shaha and 
others, 9 W. R., dll, 80 m Kali Churn Smq v. AmeerudJin and others, Bayley, J., 
says ; “ I further think that tin* henelits of section (> are not r(*stricted to those who 
with their own hands till the soil, hut extend to tho.S(^ wlio are bond fide actual culti¬ 
vators in the sense that they^ derive* the prolils from the ])rodaee directly, and are 
not middlemen who liavo no connection with H e produce, exei'pt by receiving the 
rents in cash or kind from those who directly deriv'o their jirolits from tlie produce.”*— 
yide Bulahee Begum Khooral,'2 All., :.*1. We have seen that in Karoo Lai 
Thakoor v. Luchmeeput Boogm, 7 W. B., Id, it was held that whenever a 
difficulty of this kind appears, the origin of the holding should be looked to. 
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■Ju ZJfna Chut an Dufl and anotlui > Tfmnfain Dehio, S \V R, 181, Beioij- 
!Rarr, J, t\>«. i\(il “ Wt think tlnl the iindini; of tlw lo\v(t Comts ns to the 
.f^aractu ot tlie ttnmo chx-'IK t in 1 iw inn )ve the (lofcmlnit linn the citcgoiy ot 
wiyats whose iLiits nnv le ( nhiiu» 1 iimh i sMtini h, Act \ ot 18 Ihe ile- 
Icndaut took .i polti 1 1 <.lc n ntlciillu itc i bnnhilniMl Chad it a jikh'Icssmo lato 
ot rent , and if Ik ih ik I some ol tin linliiitl>> his own I ih i Iml 1>> tiling laiyat'i 
nndoi him on tlu 'TkI thuiK., this d x noi ill»r the onj^mnl chniLlii ol his holdiiii?.” 
See also Hurjish Ghundtt (howdit/ \ Ham Chvndtr ( km d?i/ is \V R, oi8 ; 
JShujootunnc^a Beqwn v Jhmt I lit 11 W U ''S ') I li U H 

“ As to tlu’(!» hnitu n ot i ii\ it insnl)si() n (JJ tin c 1 sc n itioiis ih id} inado 

^(withielmnu t) the dilinitun l tli t nni li 1 I i) ij | U lli iw i the. won! 
• ^pninniily ’ llienwlid is the «\i t I kc cl tin tiiin n [u i 1 Ao Ic nbt it was 

^(ktondod to mean tint the* i ii\ u c ts in tlin’‘in)i thin tin ust ^n I oitiipntiou 


111 

1> (1 


( 


i 

i n I 

i 


w 


K |I1 I 

nil 1 


11 


i 

I > 

I (lilt 1). 

nil hi th 


wl 

I 1 I 


,'‘l?ipntioncd in the di linili n >t n iit in 
idditio 1 il sotn thiiu I ml m wh I i 
^hip, vhc lull d ( lilt (\iliii in I I 
justice Fn hi i> Minntt 

, Explanation of suh ntfion (i i — 11 
^ ^ , , \ Jt III! tut 1 \ I I 

f ^»fki,U,,pudH i 

produce Cultivdi n ol w itu iint 

Fk. Chuttue, !M. \\ 1\ 17 ) 

Ora-inq Catth on it —M I i i t i mi 
(PCljupied 1 in 1 loi 1/111 it w 1 111 11 i'll Ii !i 
*'jptat‘n(‘k's Wa^laif 11 \\ H J>1 

Sub-iicti n ( >) —It ii 111 ' I IK 11k tc I 
jjnoludis an an h i tc nine li 1 h i 
^ ^«6 htffio I (1; V t 111 c» 1 (1) I h i\ c 

there IS no 1 »t d III t mm iii\ | nt 1 ih 1 \ i I'l \ 
llfiy Couit in lie t iiniii 11 ^ wli ih t i t n n* i i tinnic 
iKafty such loc d Kisi m whul 1 h i\ 

* 6 fe 0 pssaiy t) S 1 V wii 1 li c th 111 
'<tion shouH ,dm in win n tin i i nli c 

Sub-sedion (tj (w) Ih lonh 
" ji u ill m//s 


n t .) 1 1 
l ill I li III 


(ti n ) 

II I 11 ( 


it iii| s il le t ) 


Hilt whit this 

Islllp 
I once i\e 


Ol ownei- 
il/?. 


I til h 1 i>i rt Owndifol 
n wh h il li) 1 n hi Id lli it 
'1 l I 1 I liiU I lit I I ous 
\[ 1 111 iti > 11 — Modk(hand 


w 

lit 


] 1 Ic I < 1 hoi'i Sj had 
I m nicy 111 it—AVZ-s 


1 III 
1 < 


Zaial I list » 


ft' 

111 


Sub stt/ioft (I) lb) —\ 1 

W. K, 15 

Sub-geetwn (t) -‘I the 
I m 11 1 I < I 1 nn t 

^ fill till 1 IS 11n Is s{t III I 

fjhas thousmil in Ins in I h u! 
ienure-holdci I iidnlun 1 ill 
tQ be woikid, will Ic 1 1 t) f i nun 
, Tho Hon’lih bil > I'c in M I n M 
bo omitted }fc SI 1 H nl^ in ml 
f^witten onf, njenii iits 1 c twn n tin t n ml 


n t 11 1 w ill 
1 1 II 1 1 I 

nlli I 1/ 

Il h ul 1 
1 Kmi I 
]\ I I Wll t 11 II 

Knoolul IfaXo}) 


till! till I im ‘ tciiuic hoiki’’also 


I til 1 s t iti ic ns i}ing tint 
I n^ d w liic h will sssist 
1 M 1 / I 1 III it 11 then IS 

1 \ j II I c t we 111 I 
Il t 1 1 


1 I the snh sit- 
Jash ( lUfH s yitnutc 

av'tu* Jot his (I TJitkei- 

n 1 i i I I }iint]Ubooi t Ii delinks 

Tuihmeeput Doogw, 7 


I II lit 11 
I It I i\ 
\ ill 

I I n 
I lU 
I 1 It 


I 


I' 

I 


c tt 
11 1 
Il — 
111] 


mil 

II 

I' '> 
1 


till i tc nuic liolclc r as 
sill tc n lilts Cl h )lh , (1 
11 ^ line nude, il 


II 

- m 

II \ 


t th MM O'- hcic niiclc, It a inaa 
t I c lie Sinn d to he a 
|i \ 1 ns it (Ml ittoiiiptcd 
liis/ut Fit Id's Minnie 
I 111 it s J) sc ition Ci) of section 
I IK iw II (lilt III {iictici ot (xchan^iii^ 
III 1 Ins Im 11 1 1 di 1 11 it he iitutoic ohtuii in 

K nil i the ]) iim| I ion we iild, thciciore, bu 

mofet cssis to (Olive it 111 ) ils h Iliii III 1 tliincn him hed hi^h is ol land into 
fOnuie-holdtis H) tin | e i iti m I tin ml s )j u < sun the t luntiy would soon be 

^tl^eseuiod with the specticle el te nine lulhis ji ssc siiij; only 15 ol 20 bi^has of 

jd, and following then own ]loiyha in the fields. But othci and moie serious 


ibese province s to i 1 n ( c \t id J h 





THE RENT LAW OE," HiNCrAT;. 


DOitsequences would also’ follow snoli n conversion. Bc'foro tlio'question, w1]i^hci>^ 
maq is a raiyai or temire-liolder, is jndiei.nlly determined, the status and rights 
suh-raiyftts would remain in groat unwrlainty, ami the Courts would find the greate^ 
difficulty in determining what ]»rovisioiis of the land would ajqdy to cases of ojectmei|i| 
or enhancement of rent instituled hy liim ; whether, for instance, his’sub-raiyat^ 
should be treated simply as snh-raiyats, or as oceu]iancy raiyats. In every such stdii'i 
the Court must bring in the zemindar as a party, ami decide the. ])reliminary questiql^l 
before it cnii proceed with the aclual nien'ts of the case. (Ireat difliculiy would 
arise in determining 1 lie rights of the parties. When a zemindar wishes, to mall^ 
an improvement which embraces the lands of such a raiyai along with the lands 6^ 
otlier raiyats, would the tennre-lioldf'r in poHsae lie entilied to claim to make th^ 
improvement himself ? d'lie Hill provides for no such case. The same complication# 
will arise when smdi a raiyat wants t>> estaldi.-'li a mart or malvi* manufactories on Hi# 
land. Viewed in whatever light, if is clear liiut tliis rule of presumption would load, 
to enormous litigation.” i’. 

Tlie Jloii’hlo Sir Stenart HaUej repli<-d : “I nm>t point out to < he Council', 
that the ellect id’ the jiresuinplion has been greatly misappndicnded by the' 
last speaker. It is not the ease that its ellVci, would be to convert raiyataf 
holding more than one hundred biglias into u'nuredioldt'rs. A]t]»arciilly W’hat hef 
objects to re.ally is not the presam])tioii, hu( the attempt to as-ist, tlie Courts ilt 
deckling whether i man i.s a lejiine-liolder or a raiyai at all. Tlie (piestion at issue in- 
the first in,stance is wliether a man is a raiyai or a Ictuire-liolder ; well, all that he said' 
about the landlord being dragged into Court di'pi'iids upon llic uncertainty thofl 
Court would feel as to wild In r a man is a H'liiire.-boldi-r or a raiyat. If you cut out; 
this presumjition, the niiceiiaiiiiy remains ; the lamlloril Would be just as mucU^, 
dragged into (kuirt as beloie. ('oiiscine'ully the retention of this presumptiotf^ 
would make no ditVerenee, so far as the maa ^sity of the landlord being a partyv 
to the suit was eoneerned. 'ibere WU'., bowexer, a real re.ison for the ]iresnmption, 
and it was this ; 'I'bo (piestion luis constatilly to be dei'ided both by CoiirLs and by', 
settlement olbeers wliellier a man is a rai_\a1 or a lejiure-liolder. Now, wc do noli; 
ab.soluhdy define a tennn'-hohh'r, but: wo describe biin as ;i per-.m priinarily W'hn 
lots acquired I'roni a projii ieior i.r from aiioi her tenuro-iiolder a rigid to lioM land, 
for tbe *'f co'ileeting rents, or bringing it under cultivation by estab- 

lisliing tenants on it, and we de-'Cribe a r.ii>a[ as primarily a pt'r.son wlio lias 
acquired a rigid to bold land for tin* pnrpo.'e of tidtivaiiiig It bini'.i'lf. Tbe first 
Ibing then wliieli the Conn, has to d(x is to ascerlain wliellier a man is a tenure- 
holder or a raij at. If llic land was gixeii lor 1 In'inirposo (d eollectiiig rents, then 
he is a T(Miiire-lioIder, We tell the I'onrts tbe liisl tiling tlicy are to look to is local 
custom, blit local custom may not always b<‘ sulbeieut to guide them, and then 
they have to aseerlain wdiat was tin* original (ibjeet of t!ie tenancy, Tlicre is still 


some dilliculty, and it is one wliieli eNperieiut'd olHcers ti ll it is e'«sential the 
t-oiirts should be alile to decide. Well, in ibat case wi"* fall Itaek on tbe .arbifrary pre¬ 
sumption derived from tlie. area f)f the brdding. It will, I suppofse, bo admitterl 
that in nine eases out of ton, when* a man takes one hundred biglias of land, he culti- 
vate.s it through otliers, and only cultivates a small ]iortion ot’it directly. Tlie general 
concensus of opinion i.s that tlio standard is more tliaii fair. Having thus explain^ 
how the presumption will work, T would ask the ^tbuineil to coiisidi'r how far iif 
IS reasonable to say that it would convert eva'ry raiyat into a tenure-holder. It wtU 
do nothing of tlie kind. It wdll in ease.s of real doubt give the Courts that 
asisistancc of a presumption wliieli has already oeen decided by the High Courfe 
to be in princijde a presumption by which the CVnirls should he guided. It will- 
not really go heyoml this. Then there is a i>oiut imulo in the dissent of the Ilon’blfl 
Mr. Gibbon that we ought to include sub-lotting in tlie jircsunq'tion. The difficulty 
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Istliis, that if a mnn sub-lots only one ortwobiglias of land but of one hundred bighas^ 
has no bearing on tho original ({uostion the Court has to look to. Unquestionably if 
Ije sub-lots sil.irgo portion of bis lioMing, then tho Court will take this as an indication 
‘M the })n>b.ability that ho got it l\)V the purpose of suh-lctting ; but this points not to. 
.h&singtho prosninptiou in some portion, liowovor .small, of tho holding being sub-let, 
but rather t(* drawing an arbitrary lino and baling it on the sub-letting of a half, 
» quarter, or ihroc-quartors of tho holding. This tho Seloet Committee objected to 
,$S improper in itself, and as introdiieiiig an eleiiient into the litig.ation which is 
>articularly difficult to pn)VO. Leaving tho prosimiption as it is, based on area .alone, 
re thought tlio Courts would always bo able t(' lake the I'act.-^ into consideiation. On 
^ contrary, if you clog it with tho oonditiou that tlioro must bo an arbitrary [uopor- 
ion of area which must bo suh-lol, you pul the Court into the diflieult position of 
Inding out exactly Avhat proportion is stib-lol, and this is not easy to prove, while, 
t is on iho other hand, a coinlition nhleh the raiyat can very easily evade. I 
ihereforo hope the Council will <o(‘ their way to iqdiold tlie section as it stands.” 

Ii' the case t>f linboo JJlnmpn* Sinph v. Bohoo floovian Singh and others, Sp. 
^7. R. (Act X) (!1, the (’onrt laid some sto ^s upon the wworw/in deter- 
nining the status of tho tenant. 

'Different sorts of tenures :—Tenures .arc of (lilTcrent kinds. 'I'liey .shall bo 
Uscussed under the following heads : 


r 


(1.) 


renurcs ■{ 


T»evenno-l‘reo 
or rcnt-ii’ce. 



r 


L (2.) Ivunt-pnyini^ ( 


Jaghoef-I'o^iuinption. 

Service tenuH's, 

(J hat wall tenures. 

MnlvUddmilS, 

llowla-!, Ac., of Baekergungt'. 

.10(0'“ and UpuTiehow his of b’ungpore. 
A^niadar- and Miiinluls of IMidiiaporc. 

Slid\itn taluks. 

I’alni, I tarp.-itiii, Sepatnl and Chahar patni, 
Utennari 1enure.s. 
iMokiirari teniire.s, 

'I'liika. Zerpe-ligi, Kutkina, Satua Patua, &c. 
of r>eliar. 


Bevemu’-free or rint-fu 

tenures. 


Regulation XIX (>f ITd.d reeitc.^ the right of tin* rnling power of tho country to .a 

certain [-ropoi I inn of tin- jirodiiee of every higlia of land, 
and that a grant i v a/.e!i,indar of land free of revenue is 
void: blit that not w it Ii^taii ling inaiiy such grants had been 
iiaade, both by /.emindars and oftiei'r.s of (Joveimiient, on the pretence of applying 
the produce of the land to n'ligioiis or cliaritabh' purposes. The Jlritish (jlovern- 
pient had adopted the princijilc that grants previous to the. acec.^^sion tfi tho 
X)cwani, aeeompanieil with po--sc^si(,iij should hi* held valid, hut as no complete 
.Register of e.xernjitotl lands had been formed, and as farmers and officers of 
Govornmeut still continued to make oxleiHivo grants, dating them or registering 
■ibem as before the aeci's^ion to tlie Dewani, it was enacted by section 2, clause 1 
of Reg. XrX of 179;{, ibat all grants for holding land free of revenue, made 
^fore 12th August 17 () 0 , by wliale\er aiitboriiy, and wlietlier by writing or 
bot, shall be deemed valid, j.rovfded the grantee actually and bond fide obtained 
^ssession of the land so granted, and that it has not .since been subject to pay¬ 
ment of revenue by clau.se 2. If Mie laml is found to have Ix-en .so subject to p.ayment 
of revenue for less than twelve years, but the (.'nurt is iloubifill of tlie authority of 
^he officer wlio subjected tho land to such payment, the Gov'^eruor-Oeueral in 
Council shall decide the tpicstion. By clause 3, the Courts arc not to adjudge any 
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pci'son, not being tlie original po-aniee to bo entitlcil to bokl, exempt from the pay¬ 
ment of revenue, bind now ,^u!)jec;t to 1 ho payment of revonne, under a grant before 
the accession to the Oewani expressly for the life t|,p grantee* or if not'.ia 
expressed, or there is no writing and none forthcoi„i„„^ then, if the grant, from its 
nature and denomination, sliall he proved to he For |)y 4 ^ ],eirg 

not to succeed under such grant... and where tlie ■( ,,,, t<k 

he hereditary to entitle the heirs to sneceetr. If, however, one or more successions 
have taken place, tlie Oovernor-tJeneral in Counci' slnill doclfire Avhetlier revenue is 
to be paid, Jiy clause 5, lioldcrs of life-gram 1 cannot transfer or mortgage 
beyond their own lives. 

Tlie next class of grants dealt with consists of iho.'e made slnee the 12th August 
176!) and before 1st Deeciiihcr 17!)0, tin* ilat(‘ uf the consnliihited Regulations 
ui)on the sul)j«‘ct IJy section ;}, danse 1, all graiit.s hot ween thc-'c dates by any other 
authority than the (Joverninent are void iinl'*..s coidirnicd by Government, ami 
doubts as to tin* authority any’ otliccr coiilirjiiing .'iich grants arc to he dealt 
with as beton* directed. An eNee[)lion out of this class made by clause 3 in favor 
of grants by Provincial Councils la-fore 1I75I5..S. and by elau-.c I of grants before 
that perio<l, wln-ther for life or oth<‘rwi-e, if not of more tJian ten biglnas the 
produce of which is hona jido a|tproprial(-d .-is an erelowinf-til on teiiiplos, or to tlie 
m.aintcnanee of llrahmins, or other niiuiom or liarllaMe purjiOM'.., and also of such 
grants made before the Dt-wany. P.y ."ct m t, iln grantees or ])o.s.sessors of 
r«verine-lr«'e lauds alienated belore 1-1, Dec* mher 17ld', are-till juoprietor.s of tlie 
lauds with tin* sanu' right of jir'.|ieity as is ledan-d to lie Ar-led in proju-ietors of 
estates or dejieinlant taluks (ae-.‘’-.bug.- as tin- I.-md i'\eeeds or i- less than one buudred 
biglias, as speeilie-1 in scciirinv , 1 , 7 and 211) -iibji-i-t t-i ro\emie. 'I'liat. revenue is 
to be hall the usual anioiinl win n tin- lauds uc held under grants made before llTJir 
]»y section (5, the rt'xenne which nay be a--*' --a!,!,. ,,ii lau-is not exceeding a hundred 
bigha-, whether in one or ne r*’ vilbi-r-'-, ami aiienaied by one grant before 1st 
Deeemlier 17'.U), shall belong li the per-ou respon-ilile for the discharge of tlio 
revenue of the est at (! or de]u*ii hml taluk in winch the lamls maybe situated, not- 
wilhstamling anything in seeiioti S .-(f Uegnlaiion 1 if 171'.". ; and the person so 
entitled to the revonne ot such lands is not to be liaiih -! aiiv adilitional .as-^ossnient 
on this account during Ids engageuient. Sin-h lauds sli be considered .a dependant 
taluk. If held khas, tin' revenue of tlie taluk -hall he paid to the ])er"OU entitled to 
receive tin; rents and r(!veuue nniil settlement, d’his provi-ion gives the zemindars 
the revenue, ot the laud in ipn'stion. ’Lhe n?veiiut‘ of sneh lands as are last men¬ 
tioned, hut exeeeding a hundred higlias, 1 - if> bi-long to <iovernment, and the lands 
are to he cou.siilereil indejM'inh'nt, taluks (seetion 7 )—vido seeiions S ami i'. 

lhe third elass ot grants dealt with inebi'les those made sinee l-t Dcconiber 
I7t'0. riiese .are decl art'd .‘d.solulely loid, unle'S ma-lo bv the authority of tha 
(xovernor-General in Conneil. Every [iroprielor, farmer and oilieer of Government 
appointed to cidleet from kdids estates, is anLhoriz<‘d ami re(|n!rod to eolh'cL the rents 
from such land at the pi-iguiiiiali rales, and to dispossess tin* grantee thereof, and 
re-annex such lands tln‘ ('state or taluk in which lln'y are situated, without reference 
to the Court or Government ; without being liable, if a proprietor, farmer or depen¬ 
dant taliikdar, to any ineroase ol asse.ssment during his term (Ui account of such 
n’aumptioii. Tliis ju-ovision autliorizes vesumplioi* wulhoiit a suit (section 10 , 
Sonafun Ghose v. Mmilovi Ahdul Farnr, B. L. R., Sup. Vob, lOD). By sootioti 20, 
\«i 1 hereditary grants ani transfecahh', hut tin'- translVr must bo ri'gistcrcd within 
SIX months (sections 21 — 2 .'i). And the omission to register renders the land 
la > 0 to icvenue (ss. 2G ami 27). But the admission to registration i.s not 
cone UMve as to exemption from revenue. I’his ]{i>guhiLion does nut extend to 
liaclslialu or royal grants, such as jaglieer>, altamglias, muddiimasli. 
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Badslialii grnnts arc regul: 'ted by Roo-ul. 1703.’ This recites 

respect to every Inglui of Ismii, . p,,j. tlni family of persons who had 

performed public services, for main l.aiiiiii" tr British Government 

bad continued those n hich Avere ' ^ ^’.vhich Avere graated before the 

accession to the Dcwaay, and of n'meli the grantees or tlmir lieirs had obtained 
possession before that period ; llnf there is no complete register of such grants, and 
that fabricated and anteilated grants are pnl forward ; and th.it grants for life are 
treated as hereditary without, the cotisent of the Oovf'rnment. The titles to all 
I!,itch lands are to be tried by t^e Conrls and a register for;ued. (hmseipiently the 
thlleS’Of 28rd Ai>ril 178S, md snbs(‘(|Uent date-^, are re-eii!icte<l with modifications. 
The provisions contained in tliii l{e>:nlalion as to the validity of grants are sub- 
tstantially the same as those in Itogulatioii XIX of 170o. The Regulation is 
declared not to ulTect tbe zomindari or ]>n)prietory right, but only the right of tl»o 
Goveruiueut to revemu* (seetioj. -I). ,\.ltamglia. ayma, ajid muddumash grants are 
to be considered hereditary and tran-ferable tenures, but suecosion to them must 
be registered. Jagheers are to lie eonsiib'red bir life, unless otherwise* expressed 
(section 15). See a review i)f the Lakherai b’f guiations in Ilureehur Mukhopadkya 
V. Madhuh Chundra liaboo, N Jtioore's 1. A., lo2 ; 8 B. Jj. R., htiti, 8. (J. See also 
Mutty Ltd Sen GywnI v. Deshkur Roy, 1>. Ij. It., 8uj) Vol., 771 ; 'J VV'^. R., 1, 
S. C. ; E-omeshuree Du‘min v. The Coiirl of ITueds, 12 W. R., 251. ^ 

Resumption .—liegulatiiui If of ]»8i;) riM-ites lliat the ])revious rules on this 
subject bad been found inadeipiate, and that it is neeessary to declare generally 
the right of (jJoNoniment to assess all lands whieli.at the l)('C(*nnIa] Settlement, w'cro 
Rot included witliin the limits of a sellh'd otati* ; not being laud fur which a distinct 
eettlcincnt had been .■'uli'^eifuently made, or wliieh was held fna* of assi'ssment under 
li legal and vested title : at tin; same lime rcnouueing all claim to addithmul rovenno 
front lauds itjclndcd in [lennanently >ei(l(Ml e-'tates at the settlement. In order to 
ostablish a unifoi'in course of proceeding in re.-'Umpiion, it is enacted that lauds 
not settled for and not legally re\enue-fre(‘ .ire to be liable to asse.s.s- 
Rient; and tlic revenue of such lands, wheihtT exceeding 100 higlias or not, is 
to belong to Govcrniueiit. This is not In alfeet the rights of zemindars and 
other proprietors of }u'rmaneiii settled e..-la(e^ (si'ciimi clau.-e 1). 'I’his jirovision 
fipplics also to ehiirs and i>lamls formed sime tin* Decennial Settlement, and to all 
lands gained hy alluiion or dereliction (si-clioii 0, clause 2) as well as to lands wliicb, 
ulthough inchnh’d witlim tlic limits of taluks hi jd under special pottas, such as 
t\iQ puthehadi Sim\ junylehoori \.n\\\\i'i in the 2 l-rcrgnnnahs anti dossore, were not 
permanently asscsseil at the permanent seltlcimnl.. lint tlie terms of the potta 
are to be observed as regards tlie original jiotla-liohler or bis legal rojiresentatives 
(section 3, danse 3). 'J In* rules a-, to the t ability of revennt'-free grants are declared 
applicable to grants at a, fixt'd or mokiirari jama, ami to i>llier grants limiting the 
demands of Government (aeeliou tj. 8iniilarly as to lambs giv(‘ii in lieu of pensions 
(section 20). iXotliing in tiie liegtilalion is to iilTcet the rigid fif proprietors of 
^permanently settled estates to tlie full beiidit of tin* cultivation of all waste 
^nds included in their estates at the permanent setthmient, and no claim is to 
be made with re.'tpect to permap^'iitly setileil lands on tlie groiiml of error, fraud, 
iOt any pretext whatever ("cetion 3). See also Sonatun Qhose v. Moulavi Abdul 
JBktrar, B. L. R., 8u]i. Vol,, Itp. 

licgulatiou XJll of is2.') jiroviilod for the settlement of eanongoo’s lands 
in Behar, and for tlic (xovernor-tjeneral in Council contimiiiig In possession the 
holders of lakheraj tenure.s, where tlie minhye or lak]iorn| tenure i.s distinct 
from the proprietory right in the soil. Regulation XIV of 1820 was passed to 
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declare* the e\(cnt (»l aullioidy m ilie icvoune officers with respoct to confir¬ 
mation of LiUicia]. Thc-^p Umkd to limit tho Wide power of 

ijectmont at fiiit ijiviu wifh ic'-pict lo inialulliUm »p 

Rigulatum III of IhJS ]»i()\idid tint jiti',011'. sunc« Img to roionuc-freo lands 

and lands held on a mokui ui ] ims, ■nlutlici by trin-fn or inhci'tance, shall 

give notice to the (Vdleitoi 'Liinins not dul> u.,it(iid, or to which the 

specification docs not sliow an luic Id iiy titb, en lint it is a jnjiptinl oiidowmcnt, 
shall be Inble* to icsnm|)fiou, niik ss fli<> ln\< been elMliiel to be> lie'rcditftry by 
t fiml dt cie c oi a (’mil on tlie eleinise eel the* pe nous in pos',! ssinn it t lie date of 
liegulaiiems XI \. and WWIl td 17') 5 iJi« lie giil itioii pi Aides .dso for oscer- 
ta ning tbe iniiiie of cl inns to r vniipli m ii m isse sim nt by the v\b< le* ilee»d anel 
iu)t ineitly fienu the eh sign ihon <if the bniiie .Ji.,li<eise tise ejUe ntlv shill not 
beheld to li< ioi lile nnl\ it th teniii .,1 inli 1 is eh iily h i« Idiij nor shall 

my temnie lie e iiisidi i« I h 1 litiiy eiiih ss e\pi«ssi I to li heie litiiv 01 jierpctlial 

fsection IJ) With le ^ II I t) fht s de ot 1 in Is oi 1 iklui ij tniiiu, it is provided 

Iiy seelion '), Aet \II el iSOS (!►( ) tint winii sn h lulls line hien sold 

beloictlnt Ve t li 1 me iis ol Ksenneei 1 nun K in the in b pi a i It I by \rfc XE 
eit till s dt slnli Invi tiu smi t i e* ui I id* cl i_, mist the [ nson li tblc to 

piytlie levemu ii deni ml i i s il, m < m ilti ii t i iieiii 

n Ik I Ivt_,iildi ns biM inn i vkvm I in Mnha) ijnh Dh(nnj JRajali Mahtah 

Cliaiu^ hflhodut rh( <nnt) mnfnf I le s I V lldi uid it Ins been 

ebe 1 le d vv d II 1 gult> tin li 1 li i < I I in 1 i< sum | 1\ («)\(ininnt tint the pio- 

piictoi mu tl '111 1 v\dli be nm (I i i s 1 n t i \ le 1 1 — Iliufthur Mukho- 

padhau i \ Madhiih </huui<) //n 1 M i s I \ 1 Mahnnml IsHttl V Wtse^ 

1 t B Ij 11 I I s< ( \ 1 lihffj )o 'Sill’ll \ I III fiotnjiuiiiif, li) U , 

Hie /(nun 111 ot < uisf lies lb< ](iii m lit s( itle ii e nl, n > [owei t) ti(e any 

jiait ol Ills 1 ind linn | ivine d ii i \ n i hi m \ li \M\n,siiU mike icnt-free 

glints — Uiilf/ I nil *^1 It < /H i! ' Dtshk if Ii u ) W 11 I, vvbm sen b gi ints are 

Inlly distil s I Rtf ill Xil ii i So//// /> / \ /)/ (» inninnit t) W 11, 121 ; 

ihiiiHilodl t/t \ )/ili/i ihl > \ M U ] il l''l \s t ) tin /enmidii’s poyui to 

1 i.it bee < I l< M niK s i Son itini (,li s/ \ Moultit ^ihdul I lil’Ji, B L K , blip. 
\il JO'), d|i Id) ml 111 ml is t) ill mi Ins I i ehiiitiiili j/iiipi»ses, s,ee} 

Jfiiuu Das<> Is tlifi) \ Shfil l\i(li( till! M 1 I V , ui d ])[) !('>, lOh—410 
in I 11') \. /< Ml M 1 u s Iviiig 1 I nil II 1 t III iv i ////// / jtu {( t is( til it i< lit 

Ins bun It ml n n n d i i ui I I'^dl i 1 u niiu I me 17‘)() or ^h at the 

1 111 Is 111 epu s| ion w K j 11 1 < 1 t II /;/ // 1 UI I 1 iiis / niiii 1 ti i it t In p i nnin nt s( ttle- 

m nt 1 in h >l b i mn t th n m n I • i i m ni mi li s ] h i e t i \ ni[di ni, show that 

tin IinlsVMit mu i i I l i 17 10 In tfn iiuttn <f Miidhitsadun OhaJiladar^ 

*s J) \ flSi)) d ) Rinh'fi Cliitinn Miikun v Jl i/l i islina Uukni/, B Ij li, 

blip Vol J()2 , llii^in t) lit Dliin If liijili Midifnli ('^loiid Bahifm v T//e Benqal 
(lotet iimnit, I Alo le I \ li>(i d p I >7 Ilnuthui Mtehlio^ a lliifa \ Madhuh 
(Jliundpi li(d », 1 I M It s I \ 1 ij Oiitsh Litu.dti Ii i/ V Diikhina bundeni 

Jicbia, \\ B , 1 I» 5) > ^ B Jj 11 , )( t), S t 

A. eUpeinluiL [iitn In (shikimi) i in lesimn nv tli 1 1ikhni| within his 
pulni— Iti$) Hunt isiinkiir liai v Mouhm isi/ud linin' S D k (IHlh), 234 ; 
In thf malti! of Rnj Kislioit liii, b D V. (^I'^f)) (0 Ro; Kishoie JRai v. 

Soomo Mundlijis i) A (IS/O), I is, Biu tin mm i», i el i u bgu us endow nuiit, 

tei win h till /iimnlii hisgimtid the pi Ids ot ivntun niiinbn ol v ilia ge s utter 
piling meuiii 1 mnot lesiinn inv did likhn p w th n the limds eit the grint : that 
light lennins with the /cniindu —ISobni Vliuiuhf Rrnpi hou dlnif v Ptane Ekanum., 
«i \N 11, J41 Alte.1 lesuniption ol i glint mile Icloie J7')0, fhe /nniudai ia 
cntitle*(l to lent, hut ind to p issi ssion el tin 1 ind —Alagnet Ram Choir dty v. Bahu 
Gunshh Dntt btn^li, W li (isfil), 27,7 It Ins been In Id that resumption by 
v/ovtiumcut do<s gyt tcuuics , but the uuilci-tcnaulb can be touipelltd 
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- to pay the af<scs5iment in addition to their rent or to give up their tenures—^^al 
Banco r. Azeezunesm Bihi, ;J W. R., 72, overruling Muhunt Sheodas v. Bibi Jfcram, 
S, D. A. (liSoO), IU7 ; Anund Mayi iViowdrain v. Ram Kant Sein, S. D. A. (1860)j 
660 ; Brotap Karain Mookcrji v. Mndhusudan Mookerji, 8 B. L, R., 197 ; Mutst, 
Farzhara Baiut v. Mtust. Azeezunnem Bibi, B. L. It., Sup. Vol., 175. This, 
however, must he l.-dani to he subjeet to the ordimirv limitiition of the wniindar’s 
power of cnhaiieiiig rents of Ids tenants. R('suni])tion suits wore eoinpnratively 
rare before lyl."), but an iin[i('tus was given to them in that year and again 
jn 1855. 

With regard to royal grants, it has been heM that .a jagheer, according to 
ancient usage, was only a life t'Miure— Collector of y. Mart indell, 2 Sel. 

: Rep , 188. A grant of a jaglit'er is a grajit of tin- (Jovoriiimait rights ; and it hag 
been held that the jagln'erilar niU't alimv the wmiiidar malikana—Mahomed 
; Jsfnail Jnnindar v, Jiu/uh Itafidi/rc Sai'su/t, o Sv\. Cuttack case. A 

, jagljoer in Chota Ahig/xTe granlcii on an hrivihinry tenuiv tor iiiiliiiuy ,«ervico3 has 
been held to ho re.-,iiniaI»J(' In t/ic zi inunhir on hillin' of the lineal heirs of the 
grantt\‘ I'lie zeinindar ni tin- case ji/ipcar'! lo have re'^unied such ,grants as he 
pleased, betore the /’rilish rule ; .ind tesiimji/:i>;j for w.int of Jieirs wa'-' found to be 
custsanaiy in tliat di-trict —Thaknrain Mnmat. Iloopnntli Koona'a" v. Maharaj 
JUgunnath Saha Deo, (> hel. R<‘p., BJ:! A fom srrinjam grant, or grant for 
nnlitiUy sei\iee"<, was held not resuiiiable lo (hoenninMd ■'O long as (he holder did not 

refuse to perform tla* MTV ier- Spnrroie x.'Tanajee Ran Rajah Hirie, 2 Borr. 501 

and Morley s Digest lUi. See Brema Slninl nr v. Jnvias'ire Sliapooiee, 5 W. R. (P. C.) 
121. Se«^ as to nlfamgha enanis and amarnm grants—Unide. Rajha Rajahe Bom- 
maraiize Bahadur v. Rrem Masami Te.nkatadrq Kauloo, 7 .Moore’s I. A., 128 to 
147. See as to a Jaidnd Jahqee.r, Forrester v. Secretary of State for India, 12 B, L. R., 
12(). A^ ffiudduuinsh giani to a jierson and ‘‘ oiher lakeer.-i ' I'ois Ix'on li<‘ld to create 
an liemlitary tenure—,S7mk Kzeezoollah ^, The Oo/leetor of Shnharunpore, 4 Sel. 

Kep.,213. See lor insiam-es of ultaiuf/Jia grants liy lirnians followed by purwanabs_ 

Musst. Quadira v. Shah Kahirnddin Ahmed, 2 Sel. R.-p., i07 ; Jennu Uass Sahoo 
J. Shah Kahiriuhhn, 2 f. A.. dDo. at p to8 ; of a muddumash grant 

for similar jmrp.ises— lidn Aaiiiz Fatima Bi/,{ Saliebajan,H \V. U., 81;}. As to 

polliams, ROC Naragauty \uitehmec Darnma \. Venya,na iSaidoo, 9 .Afoore's J. A. (iG'- 
The Collector of Madnra v Verracamoo Unnnal'.W Aloore's J. A., I t(!. For citttoo 
ooo/aycr tenure, i,ee Veneafa Sirara Yeltiapah Noiker w Alagoo Moolhoo Serra 
aren, . loore S T. A., .»J7. A grant oi land as ;nn/nHy//ri! (water for winsbing tlio 
Ret), wade to a moliunl. is perpeinal—C'e/itr/ur of Bimdclkund v. Gliurun l)aa 
Byraqi, S Sel. He)i., 11.l. 

With respect to lan.ls liel.l upon serviei' t. o.ires there has been considornhle 
Service, fcnui-e. coiilliei as to I lie (•irclllll^(anee^ under wliieh they are resum- 

' alile, partieiilarly in tin* ease of gliatwali tenures. It 

ha.S been held that the sen lee need not be ],erformed by tlie holders of the tenure in 

i'! for its i>erU,nntineoShiblul Singh v. 

Moorad h/ian,<t \S. Hyi-jt,. And it l.a- been held that the rent of a service 
jagheoi cannot be eidianced belore resmn].tion, since the jagheerdar is entitled 

trom tlie services— Sin,/ JJeo v. Bam Oolal 
Stny iM.irslial DlS. M'ali respect to tlie right to re.snmo, it was held 

m several eases (hat the xemin/'ar could resume upon default in performing the 

8ervicc.s, or jf tlie holder wa- di-missed. alibongl, the holding was hereditary_ 

MugooRacy AzwiAli Khan, S I). A. (IS.o)), -, Kihumi Sing Deo y. 

Golal Singh CJuncdry, AIar>ball, .> 18 ; Un, ecnarain Chose Mnsst. Dinoo 
Dasi, ii.u. A Srresh Chnnder Rae Madhub Mochi, 

S n A '/.i- Mohan Singh v. Rajah Lee’anund Sing, 

O. u. A. HI, ; Ram Chunder Chakraoarti v. Oo/ial Mtrdh^ 8. D. 





Slfec. V,J 


THE RENT LAW OF BENOAL. 




liheem Sirdar, W. R- (18fi4-), AdE' 
JSTath Rein, 10 W. R., 28D. la'.^ 
Tuque, 5 C. L. R., 529 at pit 
28) it was Iiold tliat this right exifi^ 
service is the condition of the grah^' 



A. (1860), Vol. II, 315 ; Chundemath Roy v. 

X, 37; Ramyopal Chukerhutty v. Ghnndcr 
subsequent case {Forhea v. Meer JUahomed 
543 ; 13 Moore’s I. A., 435 ; 14 W. R., P. C. 
only when the continued })crfornianc<! of the 

and not merely something entering into the motive or consideration for it. In thi% 
case the grant was of a jagheer before the pennanout settlement, which pfovid©^ 
for the jagheerdars maintaining a body of men to keep oil elephants Imt did ndF 
make that service a condition of a continuance of the tenure ; past services 
also part of tho consideration of the grant. The grantees had lield without 
tir>n from the zemindar long after the necessity for keeping off elephants liad cease^^ 
The Government had assessed the, zemindar for the lands, and he in turn sought ^ 
assess the jagheerdars on tlie ground that the services referred to were no longer re--*^ 
quinid. It was held he was not entitled to assess the lands. The zemindar seettis tofc 
have beenasvsessed for those lands as chak)-an under Regulation V'lll of 1793, soctioni 

4 1. The chowkidari lands in the zcniindari of Rurdwan weie annexed to thozemin*. 

dnr’s under section 41 of Regulation VI11 of 1793, but nero not as-scs.-^ed ; they were,.; 
included in ortler to be a security for the revenue, lm( were not I'sscssed, because the^ 
zemindar had not the full henelit of tliem. Tlie zemindar claiming to resume these, 
lands was held not entitled to do so ; l)ut was held enlilled to support tlio chowkidar^^ 
who was bound to i-ender the eu^ltlnlary .service to the zemindar— Joykishett, 
JUookerji v. The Collector of East Burdu-an, 10 .Moore'.s T, A., KJ, s 

Qhatwali tenures. — \Vitli regard to gdiatwali tenure's, tJiose in Khiirruckpoya^ 
have been held hereditary, the suiinud eontaiuiug the terms viokurari isfemrari, ani^ 
tho lands having long descended in the famil}'— Monorunjun Sinyh v. Rajah Leela^l 
nund Singh,?* W. R.., 84 ; Rajah Leelanund Singh Bahadur Thakur Monorunjun:^ 
Singh, 13 li. L. R., 121. lint, wdiere these words are not used, they liavo been held.' 
resutuable— Rajah Leelanund Singh v, Stirivan Singh, 5 W. It., 290, 292 ; 2 Indvi 
Jurist,, N. S , 149 ; 9 Scv. Rep.. 311 ; and this is said to hold whether thq;- 
scrvices were no longer required, or lire gbatwals neglected to perform them —Tehaytrtj 
Jugomohun Singh Rajah Leelanund Singh, 8. !>. A. (iHoT), 1812. And it has- 
been furtlu'r held that these tenures cannot be sohl in execution of a decree with-.- 
out the zemindar’s consent— Surtuk Chunder Deo v. Jihagut Bharut Chunder Singhji 

5 1). A. (IS53) 900 ; Rajah Leelanund Singh v. Doorgahutty, W. R. (1804), 249 
Kmloora Koomari v. Binodram Scin, I W. H., Misc, o ; Lala Gooman Singh %:[ 

11 W. R., 292. (1 hat wall holdings have absir been oon.'^idered indivisible—; 
Muast. Eustcoi’a Kumaree v. Munohur Deo, W. R., (IStfl), 39 at ji. 42 ; Hurlak 
Singh V. Juraican Singh, l) Sel. Reji., HI!) ; and a womaii may be, a gliatwal— Mussh^. 
Eustoora Knmari w Monohur Deo, W. R. (183 1), :)9. As to the descent of thesej 
temire.s to llic eldest son, see Musst. Tectoo Katiwari v. Surwan Sing, S, 1). AiN 
(1853), 7()f). See us to gbalwali and service tenmv.i. Rajah Leelanund Singh Bahaduti, 
V. Government of Bengal,?* Mooro’s I. A., Inl ; •! W. It. (P. 0.) 77, S. C. Som©T;-| 
times gluitwals paid a small quit rent as well a.s rendering service. These are cou--;3 
sidcreJ to have an liereditary tenure— Rajah Leelanund Singh Bahadur v. Th^;, 
Government, 2 11. L. R, A, (k, 11-1. It is not necessary that tlic auiinud shouli^!^ 
cxiiress that the bolding is hereditary, if it has been so held for a sufticient time—» “ 
Baboo Euldip Narain Singh v, Mahadeo Singh, G W. il. 20U ; R. L. R., Sup. VoI,)| 
559; Euldip Narain Singh v. The Governincitt, 11 li. L. R., 71; 14 Moore’al 
I. A., 247. •• J 

It has been hold that a ghatwali tenuio cetiso.s when in consequence of 'th^ 
Government having iiiado other provisions for ]'. dice, tlm service.s are no longeir5 
required— Rajah Leelanund Sing v. Nusceb Sing, G W. ll., 80 ; Rajah Leela-^'* 
Hand Sing y. Eanhyalal, 17 W. R,, 315 ; Tekayeb Jugo Man Sing v. Rajah Leeia^\ 
tiund Sing, S. D. A. (1857), 1812 ; on review, 8 G.A. (1855), 1471 ; Rajah Anandf^ 
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lift Bea v. Government, S. T>. A., (ISnS), 16(50. Tu (liis raso (lie gliatwnlg were 
liable to bo. ^lismi^‘soll for iieglcot. of duty, aiul the (.51 osornuiont had never interfered 
Ir tlii.s appointment or dismissal of them. "When ghatwali lands liavo been assessed 
as part of a zeinindari, the (Jovernmcnt cannot reMinu' or claim further revenue 
from the/.omindar— Bajah Leelanvnd Sinff Bnhadiii' v. The BeUffal Government^ 

6 Moore's 1. A., liU ; 4 W, JJ. (L’.(’.) 77, S. C. Jtut on the other luind, it has been 
held that an auclion-pundiaser of the zemindari cannot resume on tlie suggestion 
that the services Inue ceased, at least if the fif)vernni.'nt has a joint interest 
with the zemindar In lh(' cfnitinuance of the services and oppOM'S tin'resumption. 

this case the zemindar j)aid a« revenue the same amount as the ghatvvals 2 )aid as 
^i^t. It has boon further held that, eu'ii nheii tlie grant is upo]i condition of service, 
^he zemindai’S oaiiuot, b\ dis|)ensijig nith the scrsice, put an < ml to tlie grajit— Baboo 
IJ^oldip Barain ^inff v. Mahndco ^in^h. 6 W. It., lid) at p 288 : The Govern- 
ISVMnt of Bombay y. Bmnodar JPanutnimday, o Horn. 11. 0. It. (A. C.), 202. This 
.^plies to all service tenures. And n licit* tlie (Jovernmcnt consented to dispense 
'!with the ghatwali services a.s rcgaided the zemindar, and took from him instead 
it^ditienal revenue, it was held that ncvertliele'i-' an :iue(ion-[iurcha,ser from tlie 
lizemindar could not dis])o-..'e>s ilie ghatnaN, although tin* siinnud was of a date 
'.subsequent to the permanent settli'inent — Bofidt Lerlanund Siny Bahadur v. 
(3,'hakur Moiiorunjun Huk;, Li 15. L. It., 121. Tin,-'wa.''in i he K hunuckjiore zemindari. 
'!6at in the same zemindari. when the appointment of ghatwals rested with the 
.;pemindar, it was held that the (Jovernment. Inn ing d!>'[(i'imed with the ghatwali 
f^rviccs, the zemindar was not honnd to make any lVe.-.h a[ipointment— Mahboot 
^^osnein V Alusif, Patasoo Kumari, I It. Ij. [{. (A. 120 , 1<) W. 11., 17S). 

* The ghatwali tenuv<‘'. of lieerbhoom Inne been tin* .'lalijeel of legislation. Regu¬ 
lation X X rX of 1S1 !, after reeitlng iliat l hese tenure', are hereditary and subject to a 
.ifxcd rent and seiniees to be rendered to the /omimlar, and that tlie^e rents have been 
ijrecently adjnslt'il and made paiable dlreet to (boinnim-nt, eiiaets that the ghatw’als shall 
not be cjee.ted or their rent enhanc'd -o hmg a?. ob.'.erie (heir own obligations ; 
Jbut that tlie ti’iiure may lie ■'ulil ior aiifai-; in the sann* wav as other tenures, f,e,, 
'ttfansferred hy the (-bivevm'i-gf;j.ni;-^.i|t,, .ji,,,,,. person, the zt'mindars 

<:taUing any ineresyg ,\,„1 A.-. V ‘'f IS.V.), after recitin^ 
^-1 oeen held (hat the holders of ghatwali lands (‘onti-nqilated hy lieguhition 
of 1811 liaMi no power to create an interest- extending lM'\<iud the life of the 
.•'iiolder, enae.ts that lii<‘\ shall have the ■'aine power of granting leii'-'es as other proprie.- 
^'tors ; but not to extend be\<'nd tlie gr.iulor’.' life or inemnl'e.nw nnle.-'S granted for 
%fSertaiu S])ecilied piirjto.ses and ;ippro\ed by the ('omiiii-Miouers —(Uinshani Jana v. 
’fMtlSSt. Knnceha iJnhi, S. 1). A (IsiIOi, ntij.. It Ini' bi'en since held ilitit yhatioali 
^'tenures arc not, liable for (he anee-tor's debts 'n the haiiils of his sueeessor or 
^iieir— Ba7na ShunJeur v. Jamai>Jt:c ISh(q>ujee, 2 JMoorc's I. A., 23. Vide notes 
^Tttader section IHi post. 

f.S/ It has been liebl that (he zeniitidat cannot exlittgnish a mokuddnmi tenure 
i'?:' , ,7 . . in (’iitia<-I<, since sudi a letinre is not derived front the 

^ « Vi I amt tnttieg. — Gotisihain Jana v. Musst. Kuuceha Dnbi, 8. .1). A, 

^fl860), hOl. And it has been lield tlnu the Inreditary iiergiinnali ollicers appointed 
keep the accounts ;ire still i‘n(itli‘d to their tees whi'ti the ]iergimnah is granted in 
^'enam or jagheer, and Unit whether (hey perform services or not, if willing to do so— 
Hhunkur Jamaxjf’e &h(/,'ivj(-e, ~ Aloore’s I. A , 28. And the tnokudduma 
'Rhagul])ore have lieen held entitled to .all the jirlvileges of malil\«, and to be quite 
pa fl^epondent of the zemindar or ehowdhry—Morley’s Digest, Vol. I, p. 40(5 (note) ; 
m^unglal Chowdrg v. Jiama Kntk Das. The mnkuddums are consequently not liable 
P^^.pay any cliuUIadtiri fees— Alunsur Nath Choicdhryv. Bhowani Charan, 4 Scl. Rep., 
Nor is the zemindar lialile to pay mohiidduma, chowdriice or clitikladari 
^4^Ues —Kalian Chovedhry v. liajah IkbuUi, 1 8el. Kep., 215. Again in the Madras 
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Presidency, a palki link was hold to l)o annexed to tlie office of desai, and not to be 
resumable by Governinent—2’/^e Oovernment of Bomljay v. Desai MalUan Sai 
Makoovmt Rai, 14 Moore’s 1. A., bol. 

Section 181 of tlie Act provides that “ iKitlilii" in this Act shall affect any 
incident of a ghatwali or other service-tenure, or in partica- 
lar shall confer a right to transfer or bccpioath a service!' 
tenure which, before the pas.^ing of this Act, was not 
caj>able of being tr.an.sferred or ber^ueathed. 

Rent-paying tenures are lunnerous : In lhiekern;)it»ge there are as many ae 
...... thirteen i)erson.s hiiviiig .sucee-;?ivo interest in the land 

inlenor to that of tlie jirojini-tor or zemiiKlar. These 
interests are : (1) r.eniiiidari, (2) taluk, (4) /.iinba taluk/’ (4) ribaniilat taluk, (.o) ashat 
Tenures of ISoehr- taluk, ((I) niin a-.hat taluk, (7) Iio\vla,t (8) ashat howln,^ 
gunge ; hoH'ht, )iim-till tr- (0) niiii asliat Imn (10) niui liowla, j (ll)asliat nirn howl* * * § 


Serviee-tenurrs 
governed by this Act 




(ii- li\e-ho\vl:i,', (12) »uira.-.h kar.-ha, (10) kaiin k.arsha, (14] 


karslnular «)r raiyat— Field's Diyesf of the Law of Landlord and Tenant, p. 2, note 
The Rent Oommission Iteport, page 10 : — 

“ Th(‘, origin of most of tlie taluks and IioavI.i.s,'’ observed the Rent Com- 
mI.ssion, “ aiip(*ars to ha\«“ been a grant of a coiisidertibJc (raet <if w.-iste land upoi 
favourable tiuius as to rent to some oue who Jiiiilerlnok to bring it under culti¬ 
vation, The grantee reclaimed ])('rtion-. :md -uh-let jmrlions to smaller reclaiming 
tenants ; or perhaps sididet the uhoh* if he critiM liiid tenants to reclaim ife 
The.sc sub-lessees sub-let ag.iui ; and siil)-]ettiiig was c.-irried still lower, until thc 
whole tract W'as divided int ' lioldiugs of a manageabbi si/e f<>r single familicsi 
’J’ho nuinh“r of grad'C-; dcubiles,-. -iaried with tlit' si/e ef tlie tract originalljl 
leased, ami with the den'euc"' of the population in ihe pariieular locality, l^ot 
uncommonly those wdm had reclaimeil land sub-let i' \vh‘'u (he demand for land 
increa.“e(l ; or a person who b;i 1 taken eiioiigli for two or three holdings reclaimed 
and retaini'd enough for one ami -.uh-let the reiuaimior. It is easy to imagine tlrt 
intricacy of interests whiih imi-l ha\e been the n'sult of sueli a sy.^tem. Sometimes 
the zemindar’s grantee eiubai'keil a little capital, making mUanocs to needy raiyatS 
forced out by the [ir«'s'Ure of pojiulaliwn Irom deiisely-uibaliited Inealilies, and thus 
enabling them to buy jilmighs and cadb- ami "ced, ami build hoine-teads. This was 
probably neec'ssary at slarting a new .set llemeiit. As iii.itter- pvogresscil, and if the 
venture was successful, new settlers luul to jiay a snlatui or (im- to the grantee before 
lie assigu(*d them lots in his grant, fu mail) iii-tatices the chief oa[)ital taken to 
the work of reclamation was till'labiUir of lliose who aeeomtiamed the grantee as a 
leader in whom they had couliilene(\ Where the, wa-te lias been wholly reclaimed 
and the. laml fully occupii'd, we liud persons oc( upying the iloidile (loriiou of laud* 
lord and temud, paying rent bir an cut in; lot, eullivatmg [>art and sub-letting part to 
persons who poi'lta[is again repi'at the process. Iti the case oi persons called talukdars, 
no difficulty appears to ha\e aris'cn. the word ‘ taluk' c.'iirvi’ig with it a definite kind 
of uieiuiiiig, and lieing found as well in the old l.'eguiaiions ns iii Act X oi 
1859. With the hoirladars, liowawer, the state .4' the case is not so clear. 
Arc they taliik>lars ? Do they hold an iimler-lcmirc in tlie vague .sense in which the 


* Bahoo Oopal B'lU Thal.ur v. Teinh ('hundvr Tl'ii. lO^toore’s 1. .V,, l.Sj 
^ Jugqnt Chuniler Ihn/ v. Itnmii'ir.iin li’inttiieh.'ri,;\ 1 \V, It, .IhtiUinb Chnader 

Gkose V. iVilJ/anto Shiiha Ilou, 2 \V. U., L‘.i; Donnin. t'snnihud Dehtit, v, Dinobunilkto Ktiibnrtn 
JJass, 8 \V. U., 175. ' * 

j llitrre Clmriin Bose v. Metierunnessa Itihi, 7 \V. li.. 318, 

§ Malbomeil Kodnr v. Piidde Muto, 2 \V. I’.., ISo. 

II Mubomed Kadur v. J'nddo Mnla. 2 \V. ll, 185 ; Boonja Churn Aur !>ircaf v 

Anuml Mngl Dehi. ;{ \V It., 127. 

^ liuttun Mum JJtbi, v. kiniialahnuf Taluhdar, 12 W. lb, 341. 
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ttrord lins liitliorto boon used ? Tf so, wbat is its nature, and wliat are its incidents ? 
..^ro ilio r.niyats oiitltlod to iu'«iuiro a rijifbt of ocenpaney ? And, if so, what becomes 
\'i)i the mulilleinen below them and of the raiyats in the bottom 

The same dirficnlty ariso'^ wilb respeet to the jotedars of Tlan<»pore. The 
lieiit Connnis'^iou tiiioto from Mr. (Jlasiier the following 
Oman of nitgipoie. ; *• The raiy.at who holds direct from the zemindar 

■'is called a jofedar, and his holding is a joie, W'hatcvo) its size, which may and 
does vary from one paying a rent of one rnpet; to one of Aviiich the rent is halF- 
.A-lakh : The large majority of jotedars have small hoMings and are raiyats proper, 
^cultivating their lauds either by their own or hired labor, t)r on the system of adhiyari 
V4)r halves, but a large number of jotedars have raiyats under them who are called either 
; ehukanidars or Tcurfa projas. Tlie clnikanidars, too, have often raiyats under them, 
f^'jand in some cases, specially in the largei jotes, there are four or more degrees before 
,:you get to the actual eullivat(n-. Jutes ar(^ saleable quite irrespective of the 
-.term during ■which they have been Jield, whether /o/es held direct from the zemindar, 
-or clv.kani jotes which are held from a. jotedar. If a man gets a jote to-day 
"he can legally transfer it by sale to-niorritw. .Such sales of jotes by registered deed 
or on the deereo of Court arc of daily occurrence.” 

Persons in apparently similar jxisiiiou are to he found in other districts under 
, , various anpc'llalions, such as juru/leboori raiuats, munduls, 

muHduls \f Midnauoro. cipnadars. I lie origin ol idl, observed the Pent Com- 

mission, “ is probably similar, tliongh the exact rights 
• accorded to each by -custom may vary in dilleront districts. In Midnaporc the 
settlement otlicer, JMr. Price, found certain aijmadars who were receiving from 
♦raiyats subordinate to them rents one liundred per cent, higher than those Avhicli 

■ they were paying to Covorniiient. vSeiiie of lliesc aymadars who Avould not agree 
to the terms olTcred them by the .scttleineiit oflici'r were put aside, ami the scttlc- 

-.aient tvas made tvith the tenants immediately below them. Litigation ensued, 
^^Jtnd those aymadars were declared by tlie (.'ivil Conn to bo raiyats liaving a riglit of 
5.,occupancy. It tvould appear, lioAveAev, fliat, tbough the suliordinalc tenants Avers 
.parties to this ease, it Avas substantially decided between the fJoA'Ornini'iit and 
' the aymadars. It would liaA’e been more sati.sfaelory if these tenants h.nd taken 
!, nn active part in the jileadings, ami in conNeriuencc their position had also been 
'fully considered in determining the riglit of the oymadars. In jiarts of JVIid- 
V.jiaporc bordering on the jnngh; mehuL, there is a class of persons termed mun- 

■ duls who came into cvi^tiMiee in the folloAviiig manner : The zemindar granted 

,■ a tract of Avastc land to a substantial raiyat, termed an abadkar, aa’Iio undertook to 

\bring it under ciiltiA'ation, jiaying tbe zemimlain a stijmlated lump sum as rent. 

•^This p.artly by the lal>ur of bis oavii family and dependents, and partly 

v.by including oilier raiy.ats to soHle under biui, gr.adually reclaimed the greater part 

of the grant and cslabli.shed a village ujion it, to wliieb ho usually gave bis name, 
I n<nd as tbe lio.ad of tlie .settlement, he Avas called mnndul or headman. The 
zemindar and the from time to time rernljusted tbe terms of their bargain, 

^ but the zcmiiidav ne\'or interfereil between tlie mnndul and In's under-tenants. 

settlement jiroeeodings of LSo'.l, tliese munduls Avere declared to haA’c only 
the rights of sthani or khudknsht raiyats, and not to ho entitled to any munafa or 
f'-profits ; but though not exactly r ecognised as falukdars, they gradually acquired 
f rights superior to tho.si' of ordinary khudkusht raiyats ; and as they Avere left to make 
their oavu terms Avith the raiyatA settled by them, tliey must have liad a v^ery consi¬ 
derable profit bcsido.s Avhat they obtained from any land cultivated by themselves. 
, Their 7«MHtZ«Z4 rigid became transferalile by custom; and Avhen at the settlement 
they came into immediate contact Avith the Government, though not recognised as 
; regular talukdars, they were held entitled to the consideration Avhich in Bengal 
i. lias usually been recorded to the first reclaimer of the virgin soil.” 
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Any classification of laud tenures of Bengd is simply impossible, because 
, they dillei jucoidin.; to the eucunistances ol the country, 
^nvnura ion t in, WTc ha'vc liist fiuzuit, Lliai ija, mazkut t ihamtlat, shikmt or 

ind»pendent taluh-) and dependant talul.s which are pro~ 
\ided by Jlogulalion VIU ol 179-5 'llun piitni taluJL<i, whose incidents aro de- 
sdibed 111 Heufulation YIII of 1S1<), islemimt and mokuiatt momasi tenures 
which hare been discu^iscd undci clause fS) ot ■'(ttion .5, and undei m ct’ons 10 to 16. 
We h.ue the howJa and omat toiuiits and tlieii subdivisions lu Backcigunge 
adveiled to la foie, and a tinme cilbd upanchuKi in llungpoie, a name ‘■aid to 
be dnixed fiom a t<ss ot om liith, .ijtp lU utly a niokuiaii istcminii tenure— 
Mailhub Jana liaj Kmhen Moohoji,, 7 VV. It., 9G , Sihtbkumar Toti 
\. Kali Ptosnil Sen, I Ji. Jj It. (A C ), 1(>7. Oornlundi is a snnil ip tenure in Bhagul-f 
jioic and in Ihfimam i'' a name given to small taluks in 

(’hittacfoiig, uid foimcil^ us«cl m Jiurdw in in ! Itajslnhjo It is like the kaimi taluk, 
and the Kilt IS not tin oi< In il]> snb|< < t to im k iso, but m piaitue if the t.ilukdar 
IS ptisunb 1 by a m vv am lion jniiihast i m otherwise to coiisiiit to some small 
intK ase, h«‘g« m rilly m in i!»( s to g« t some coinsponding aid in the lent payable 
by Jiia titanmilar. ibe itinamilar is also euu illy i cultivate'!, but he enjoys 

the same powti a-, the t iliikdai ol i,i iiitin j pciiininnt bases to iiiidc i-raiyats. 
Heine the tuat n cl dm-ttmami iiid kmim injiti b iscs. We h.i\e also the 
puzmia tonuio-j >i .SJnlubid, wliib is ihok a i iiyati tenuie The in 

tin Jfssoie indjl l’« ijrmiinb disti cts, lie thihidm<i in the south part ol the 
1-lN ijfunn lbs, the rhiikilai'i in tin 'Miubilins, the howladai^ of Jessore, 
Backciguiuri ml JSoikbal tti tahiK hu s ^ i (''bifti^'ng tin jotidars of Kung- 
])Oie and iliilpu'' ii ind it tin < isti in p itn u i>l -lissoie, the acmcfms and 
mundnli, oi ^Inlii jou lie kntkniidai 1 ( li I i ^ i^'l on an difti icut names 
toi the K cl unn is it |uii-b ii Idt- it 

I nrlit and iiitiH t 111 tic lu I Iluv 
liny bi all d I'si I im bi ^niupJioon iiiuiu 

TJiika Ol mu'^tnqiii li isi s it biliii ii iiui IcasLS of Bengal aio faiming 
b is(s ol till ulinb iij'oiliiii (I 111 I liti 

ZiitpeJiqi 1 a i'll 1II n I I * i mli 1 in oils ]i i iti u ol an advance paid by 
till ]< SI I to till b ss 11 , in wimh tin 1 ut slight oi ii iiitiy i out ngi lit on the 

II p i) mi lit < 1 till iih uui 

Kuikinit Is I siili ]( 1 ti 1111 1 IhtKadiit 

iJiitkufkt ta is i s|il) 1^,1 ji< in I hnfkiiittditr 

Saluu Pnt'ia(\ Soodbbin nn in usuiimtiiuv b vse vvliili piovidcs for the 
pijniim ol innuipil in I iiitiusl but imitniu-, it ila inu u t ilune tioiu the usu- 
IJ net ol tllL 1 III i 

TInka Zutp( s7ir/i, kiitkina, Duilutktnif, iiuit Safu i Pu/k i k isf, aic peculiar 

to till Bt )i 11 l)i till ts 

Pntiu, Dm paint, S< palm, md Chahai Palm tiiiuiis an giiuially found in 
Bengd. 

'1 lie am/ 5a; alar ^ tiiiuus if t’uttuk ue juimiiH it vnd In uilitaiv, and with the 
cousmi ol till /nniml It tiiiisuiil i Doot/odhuti Das 
Chontja Ddjji, I U It , ,>22 , Sit lantituia AJphv Nouiuttun 
Mqti, 1 VV B HJMt) , b B Ij U , JbO , Kasheenath Pane v. 
Lakhmani Ftnad Pnfnaik, I'l VV I! , O') A >}antA oi qaiithe is an lu loditary tenure 
at a b\id unt , Uie name is said to be di iivid liom ,*1 Saiiskiit vvoid meaning a kust 
Ol eiigag/mint —Ixptn lit hat i Ohoiidhty Pam P/tutidta Itop, 5 B. L. It., 236. 
Phekbut IS a name given to taluks soiiu (luu s oi coiisidtiable si/e in Saiau. Ptrt 
land IS held ioi ii^ligious pu’poses oi by Bialimins hoe ol icvenue,and it is held under 
a heiitalilc istemiaii tciiuio somefimcs known as But ijaia —Moilej’s Digest, Olosa. 
I idc Whinficld’s Landloid and Tenant, 5. 


li tints m> jluis vvlio tliim a taluki 
i\ bioiubt uiidci cultivation, aUd 


11 > 


I 111 


Stii Imalm i 
c'/ OiilituK 


it mi t ? 
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Tenure heM since 
rermanent SuLtleiucnt 
liable to eiihancuineut 
onl; in certain cases. 


CIIAPTEIl III. 

TKNU JlK - HOLDERS. 

Enhancement of Rent. 

VI. Whore a tenure lies ])een lield from the 
time of the Permanent Settlement, its rent shall 
not he liable to enhancement except on 
proof— 

(a) that the landlord nn<ier whom it is held is entitled to 
enhance the rent ther('of eitlua- In local custom or by the 
conditions under wliicli the tenure is held, or 
(4) that the tenure-holder, hy re.celvini;’ reductions of his rent, 
otherwise than on account of a diminution of the area 
of the tenure, has .subjected hilnself to the payment of 
the increase demanded, and tliat the lands arc capable 
of affordiii”’ it. 

The rent of philcmi talnlcs or L'linrcs ('xlstijiir ;,t the tiino of tlio Pormnneut 

' . .. Mt'Uifincrit oiintml lx; onliiiiicod unless upon i)r()()r (1) of a 

li^ile to riihamu’- special ni^lit ity eii'loni to tMiliauoe : or (J; oi .a uepona- 

except in cases iiuTj upon tluj >‘ttiiiliLioiis ut the i^raiit ; tir (•{) that the 
’'h^'em speeijird. tahiliilar by iviviviiiu; abatciiK'iits lias subjeotod liiiuself to 

ihCireasc, anil the. lands are capable of alb>r.Hii<r ij. 'riiost' rules were laid down hi 
section 51 of lleifiiluLion V 111 '>1 ITI'-I, wlucli has bei n rej.caled liy this Act, and 
'’hafe been embodied in the pivs.Mit, ^ectiun in rlaii-e.^ (^i and (/>). .Section 51 of 
' Iteifiilai ii>n Vllt of 1 TP-'J ran .ts follows: Mo xeiiiindar or 

^ I'he ol sutioii, ot]\(>r actual proprietor of laud shall demand an increase from 

•the talukdars dependent on him, !iIilionp(li ho slioidil liinisolf be, ,'=-nbioet to the jiay- 
'.ment of an iucrea.se of tumina to (Government. exe< }/i. iijinn proof lliat he is entitled 
SO to do, either by the special en>loiii of tin- ill-tnet, or by the conditions under 
which the talnkdar hold- hi< tennre, or that the talnkdar, by receiving' idtiitemeiits 
■ from his jminia. has siibjeeiod hiin'^ielf to the payment of tlie increase demanded, and 
.ihat the lands are cap.atile of alTordini' it.” Tin pre-ent .section has substituted 

“local eustoni” for tin “ s[K‘eial custom of the district,” 
4*. ^ ^ '•reduction of his rent,’' foi' “ abatements From his^/m»ta,” 

‘and followiujr the deei..,iotis of the Poiirt-- adih a special elause—“otherwise than on 
4account of a. diminution of the area of llie tmiure.” Where, a /.emiudar .sues for 
'-enhancement under a uotiei*, the ^rounds contained in it, must bo those contem¬ 
plated in lleoid at ion VIII of ITbd, .-eetion 51 —Krista Chuiider Qupla v. ]£la1iee 
\/iuk«h and others, 20 W. ft., 45!) ; eoinpare 12 li. L. It., 2.‘i2 ; 15 Jl. L. It., 120 ; 
18 Moore’s I. A., 21K; it) W. U., Ill: W. J>. A. Hep. (185'J), 077; S. D. A. 
t'Kep. (1857) 111.1. 

^ The provision contained in yds seel Ion i-. snhjeet to the restrictions imjiosod 
ThissectUm Is mod!- ly Ion 4<) oMte.i,odalion ViJI .d' 171).'}, and seotiou 50 
■""fied hp section 40 of <^1 tbisc Act. heetion 40 ol Ite^ulation Vlll oi 171)5 
z JtegulationVTIl of 171)3 prosenbos : “It is to be undcvstooil, liowcver, that istem- 
and section 30 of this raridars (niokuraridaib) of the nature of tho.se described 

in .section 18, who have hold their land at a lixed rent for 
. more than twelve years, arc not liable to be assessed with any increase either by the 
officers of the Government or by the ^semindar or other actual proprietor of laud, 
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should he engage for his own lands. With regard to such istomraridars Also, as 
have not held their Lands at a fixed rent for so long a period, if the zemindar wf 
other actual proprietor of land has bound hini.self by tlie de(!d, which he may have 
executed not to lay an increase upon them, he shall not be allowed to infringe the 
conditions of the deed for his own benefit, but niu,st confine, his demands to the rent 
ho may have voluntarily agreed to n ceive”—Vide section ho of tlie Act and the- 
notes under it. Tenures hold from tlie time of the I’ermanent Settlement arc pn’wid 
fncie not liable to enhuncenient except on proof, &o., and under this section. If they are 
proved to be liable to enhancemcnl, the teiiani may again demand the presumjitiou of 
section 50 ; on the o(her hand, if tliey are exeinjited from enhancenieni under this 
section, section 50 will not render them liable to enhancement. In Ilurro Xf^afh Roy v. 
Qobind Chunder JUuff, iJd W. L’., (P. dh'i, their Lordships observe : “ It may^ 
however, be well to consider whether the lligli (lourt nas right in holding that the 
defendant was, by section 15 of Act X of ISO'), jiroteeted from cnhanc(3nient in any 
case and upon any grounds. I’o bring the ca^-e wiiiiin that section, he must liuld 
his tenure otlierwise tlian iimier a terminahlc lea.-.e, and lie must al.-o liold at a fixed 
rent, which has nut been elmnged from the time of the Ihu-manent Settlement. It 
should be remarked that section 15 doi's not render liable to enhancement dependant 
talukdaiv, who were exempted ly s<'ctii.Ji 51, Uegulaliun VIII f*f 1703, but exempts 
from enhanceTiicnt, :niiong>t ulher<, dependant talukdars nho, umler the provisions of 


that section, might oLlcrwi,'*' be liable lu eiihaneiojieiit. 


•>1 


See Aoio Kishore Bose v. 


JPandul Sirl'fij'tuid others, s \V. IL, ; liahno Dhunpuf ISinyh and others v. Guman 


Sing and others^ 0 \V. IL, (1’. ) 3. : Aliisst. Mahtunaya Du^i v. Massumut Dayamayi 

Choivdhrain, 7 W. W.,, tIO. 

Tenures held from the. time of the. Vrrmonent Setlhment .—Tlie mni.t important 
of tlie^e tt mil*'-; aie taluk'.. S''me of tl.e.'c have existed from 


Shihmi talvls <»/■ 
tenures as froin 

prajirietery fata 4 .<. 


before, the 1'('rmaneiit, Setileiiient, ami are known by tlie 
gem'rie slnknn, mnrkn'a'i or dependent taluks. The 

exi.'-teiK'i- -if tlie-ie tabik'^, i.' traceable in >eetious (5 to 8 of 


llcgulation VIII of ]71b‘i, nliieh lone I'eeii repi-aled b\ A<t XVI of 1871. Section 6 
providetl : “ Tlit* ]iropriet(Ua of (aluk-j wle* now jiay the public |•evelluo assessed U})On 
their lands through a zemindar or other actual pri>prutor ul land, and whoso title 
ilecds contain a el!iu-.e sli]Mdaiing ih.it their o venue is to i e paid through him, shall 
continue to ]t:iy their revenue through''Ueli zemindar or other actual proprietor of 
laud a.s heictofore.’’ Section 7 ]trovided : “'I’alukdar'i who'C taluk" are held under 
writings or sunnud" from zemindar'; or ot lim- aelu.il jiropnetor'; of land", which do 
not ex])rewsly transfer the properlt in the -^oil, but only entitle the talukdar to 
possession, so long us he eontirnies to di"cliarge the rent, or peiuornt tlio conditions 
stipulated tlieivin, are eon":ideieil as lea"e-holder" only, ml actual proprietors of 
the soil, and conseipimiily sue not entitled to be rendered imlejiendent of tlie zomiudai* 
or other .actual ]»ro[»rielor of land, Ironi wlmm tiny derive tlicir tcnuie, proiidcd they 
now [lay the rent a."ses.sed upon their taluks t,o him.” Ami section 8 provided: 
“ Talukdars also whose tciiuri' is ileiiomniared jungleboon, ami is of the following des¬ 
cription, arc not consi<lered entitled to separation from the proprietors of whom they 
hold. The jiottas granted to thesi' talukdars, in consider ition of the grantee 
clearing away tin* jungh*, and bringing the land into a [>rodiictivo state, give it to him 
and his heirs in perpetuity, with the right of dispo.sing of it, either by salo or gift, 
exempting him from payment of revenue for aceitaiu tirui, and at the expiration of 
it, subjecting liiiii to a specific assul Jumma with all in< (ji^asos, abtoabs and mahtotes 
imposed on the pergunna generally ; l)nt this for "itch ]>art of the land only ns the 
grantee brings into a .state of cultivation ; ami tlio grantee i.s further subject 
to the payment of a certain specified porliiui of all complimentary pre.sonts and 
fees, which he may receive from his under-tenants, exclusive of the fixed 
revenue. The potla spccities the boundaries of the land granted, but not the 
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<^ntity of it, until it is brought into cultivation.” Sections 5 and 9, which ha\'S «dSO • 
h^n Repealed by Act XVJ of 1874, described talukdarg who were eon.sidoi;cd propriei' 
tors and not merely tenure-Jiolders. Section 0 provided : “ First. —Tlio talukdars to 
be-considered actual proprietors of the lands coinjjosing tlieir tiiluks are the 
following : Second. —Talukdars who purchased their lands by pri rate, or at public sale, 
or obtained them by gift from tlic zciuiudar, or other actual ])roprietor of land'to 
who,jn=they now pay the revenue assessed iipou their taluks, or from liis ancestors, 
subject to tlie payment of the establisliod dues of (lovernuiput, and who rccchred 
4eeda of sale or gift of such laud, from the zemindar, f)r tMUiuds from the Teltalsaj 
making over to them his proprietary rights therein. Third. —Talukdars Wltoso 
taluks were formed before the zemindar or other actual jjroprictor of land to 
whom they now pay their revenue, or his ane<‘stors, sueeeeded to the zcmindajri. 
Fourth. —Talukdars, the lands compriseil in whose taluks were never the property 
of tlie zemindar or other actual ju-oprietor of the soil to wliom they now pay their 
revenue, or his ancestors. Fifth. —T.-dukdars who have succeetieil to taluks of, 
the .oatuve of those described i.u the preceding clauses, by i-igbt of purchase, 
gift or inlieritancc frtun the former pro]>rietors of sueli taluks.” Section 9 prescribed : 

The rules in section ro.spccting t.duks, have also been extruded to aywa. 
lands liable to tlic payment of a lived quit revenue, denominated inahjfuzari aiftnas ; 
and agreeably to the distinctions Laid down in that section, it lias been order'ed, 
that such malguzari ngma lenure.i as are held under grants of the Maliomcdan 
Government, previous to the Company's accession to the Dewany, or which have 
been since granted by pjfoprietors of esi.-ites for a con.sidi'ratioii received by them, 
are to be separated from the proprietors to wlmni tbeir revenue is now paid, as 
coming within the spirit (>f the rules for the separation of talukdars, wlvp aro 
proprietors of the lands composing tlu'ir taluks. Hut malguzari agma tenures, 
which may ajipoar to have been bona fide granled for ilu' purpose of bringing 
waste lands into cultivation, shall continue inelmlcd in the o-^tates to which they 
are now anuexeil, as coming within llio rules in r'Cetiou 8, respecting jungleboori 
taluks.” 

The section applies to tenures held from the time of the permanent settlement and 
. . . not to raiyati lioldini>-i. Kadimi or old (i.e., occupying by its 

liereditary dc'seent) raiyati do not lall within tins section, and 
their Lordships of the Prii’y Council evpn'ssly said that they wm-e not prepared to 
Atfirin a remark of the Sadar Dewaiii Adalat that the analogy of this section extends 
to them — Ram Chimdtr Dutt v. Jogesh CJmnder Dutt, il) W. il., P. C., 8r>8 ; 12 
Ji.'L. IL, 221); 2 P. C. 11., iS-'it; ; Fshan Chunder Banerji and others v. Jturish 
Cfhunder Shahu, W. U., 147. Seelion ,>1, Regulation YIII of 170;}, refers solely to 
dependent talukdars, and does not protect from ciibaneement persons whose tenures are 

terminable at the end of any year, or .at the pleasure or caprice 
UrmvHabletcauns. of their zemindarsW. IL, 172. Nor does the section 

;apply to taluks held under writing.s, sunuds, or other doeumetit.s granted by pro¬ 
prietors, which do not e.xpressly trauife.r the pro]»erty in the suit. These persons, 
as will be seen from section 7, are treated under Regulation Vlll of 1793 as lease 
holders only—-22q/a/* Satganund Ghosal v. Jliiro Kishore Dutt, 45 AV. R., 474. A tul- 
rrii h-h. A ■ has been held as such from the time of the decen- 

uut lomo ui. settlciueut and is a permammt intermediate tenure entitl¬ 

ing the holder to a notice of e/ilmucement under Regulation Vfll of 1793— Niln^ohi 
Sing Deo v. Chunder Kant Ifanerji, 2 1. Jj. R., Cal., p 125 ; 25 AY. R., 200. It 
is not a lakhiraj tenure, but the holder is entitled to the benelit of this section— Rajah 
Nilmoni Sing Deo Bahadur v. Chunder Kant lianerji, 14 AY. R., 251 ; Diiid 
Nath Dzss and another v. Gogun Chunder Sein, 11 AY. R., 274. A tuksheeshi taluk is 

an intermediate tenure wliicth can he protected under this 
Jhtksteetu au . section. “It may very well be doubted whether a zemindar 
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seeking to cnlianco the rent ot an intermediate toniuo sneh as this is bound to 
any othei notice than llio one (ontdiiphti I l>> vcfion 'll, ReTuhtion VllI of 17D^. 
Theio IS no lule laid down m Aifc \ ol ISj*) foi the «nhmieinent of the roiltil.. 
of undei-t( nnies, and tl.e nolue we think w uld liavebun igool uotiee if it hai^' 
merily stiicd the piiintins iijlit to (iihiiKi inoidin^ to +hc ^jviul distoni 
the di''tii(t ”—Sicemuftf Jannobee \ Gii'>h Chunde} C lukeibirf/)/, 15 W. R , SSpiy, 
The lioldti of a miighdri oi i lallnbi biomnliir <i i jiiinininl viid tiausferabli^ 
mteiniediUe tenmi whithlus liiui m i\diin o li nn tin tiim oi the diHennMiSB 
settU nient IS entitled t) v notne nn h i s. c t ii >1 ol R ^nhtioii VIlI ot 1793>^ 
Saja Nihnoni Snuj linhaditt A Ttum Ohuf }aini(v and anolhft, 21 W R ,4 50. Set?** 
ton'll, 110.^111111011 \Illoi 17‘)>(l )ki 1 it Milli v.fii IIS 15 ind I"), A<t X 
IS')*)) do( s not leipiiu iny n ilue in th i i < ot \ d* | ii 1 int t link 1 a, pielumtlW)^*^ 
to a ilaiiu lor enh inteiiunt ot k iit, Imt in o hi to sukk I m a suit under thitk 

seitioii, pliiuiilJ imist sh iw tint h* is ih nt <> luliimi ou one ol the three 

afi mu Is tie in i UK iiti iiu I ranni hanf Lahnue \ Knii/o I{ihn>te Oiistee autH 
others^ 12 W. R, 112 Kudo Chunl>a (toopfa a Elahte Ihikdi and o6ker»^ 

20 W Iv , 1 » • 111 [II sti n ol Uitne is nii In the picseut 

liw uiiiiii| iitiiit 1) m th j 1 )\ nils ilniit notice ot en- 
hanmunit hiA< henitln oau i\\ i\ (li ^ii I t i iili in in nl h in^itMlli imiderod aS 
a siitht i( lit uoIk (m 1 1 1 ni 1 ) I) (1 /O ifOMind o Miff} i M^znixdat a Kali Kishoi^ 

Ohoudhn/ and oGiei S W R ]7*) Ailnontti St?i / \ Run i^hnkiaitn 21 W. R,j( 
t >0 , HiPimutij Jannobfp A (bniidti (huk tuuf/, 7 !» L R , Ajip., 47 f 

IVoboJiisJii II lio^e \ ilasuni //in Almtf I (hondm/, 1 • II , Kani Sidkt 
AJaiijhi 1 Ra bnti l)a\t II R t ( d s *2 \ h s ill m- 11 ot Vft A'’ItI i^ 

) R (' , I » ol V* I \ I 1 s ) I 111 1 ) (i R 111 i( 1 II \ ol 1 si 2 As to whether|tt 

iiotici* will Ik '.till (Hill Iv ii li ) i dil iid« ml ' uni i Mniou 20. Thi^ 
dfcisioiis ([uoti 1 IK iiu nit lU ( I 1) w wuil y t t nn s ik piotiitid by thlQ^ 

s moil. S( li m >1 R( iiIai m \ riT il 17 • > i I I u I i| [ 1> t > tnim s the lioIde'N 

ol whi( h c um )t sh iw Ihu in i I i im ( n st( I ml w is i] ihle )l biin^ iigi^teredab 
th( di<( ol llu I ((uiiil s(ii linn E\/i tii /hnn/n hmuji \ IInu\h Chund&$>^ 

Shaba, 2 I R 111 ) \\ h h i mis M m I In I 1 i ii ii i 1 j ii )i t) the Rctniaacnt 

iSitth iu( lit oil ^h il w ill I II 11 I I n 1 i 111 111 (h (• \ nun ii( >ul sisiueutly 

do-jHu ( I wilh 1 h ii\ii 11 till I 111 ol th / 11 II In Hi’</ in i sint by the 
/( iuiuiIai t > ml iiiLi Ilk Kilt iliil 1 ' Is tlk h ii i iR wi i ilile anl ayiIIw 

in.'to [ ei toi in ilk '■nvn tin / nun I i hiln)K_liil i nt in jnAmeut of eu 
cnlnnn I KI I in tin o uni lint tli " i\i s w i ii > lni.,(i it {uued. The 

I'liAlwilsiK 1( [k 11 1 mt 1 d il 1 IS w I h n th nnmm'il R ul iti ii Vlff of 1793^ 

ituil iK*|noteiti 1 II m ( nil 111 (in nt Iv dm ( 1 <1 < li ii ;l ot tint Re.?ulation-*Mi 

Letlannnd Sinqh Uu/id/u) a lhakiit Muiwiinn Smith and another, I. L. R.r* 

* 

la i suit loi mhiuinn nt iiu h i R .,ilili)U VIll u 1711 the onus is on the 
O axis if II / /( mill 1 u t) [II nc tint i dt [> n int tiliiklii is liable t<| 

nilnm m ik, tli intmo ml \fiiit oi pioot varyinjp 

aocoi lini* Is the tninn tills aviIIiiu it lu 10 m >1 I lining a tiluk within 
section 01 it I siiliuK nt to sh uv (hit thi tnuii i\i'-t 1 in I w is eipible of being 

rcpjistored itthedili ot tii ib (i imi il si ttl mint It nn ( Snndiri t Da'll a Madhtka 

Ghowdhinm and othei 9, 1) W R I’. (’,11,2P C R , 20 i , 1 j Moo , 248 ; 4 
B. L R r 10 ’ 

‘‘Jh(' dclmdaiit s ii I tint he a\ is i 1 u|il it tilukd n, is would seeni to be 

Piopiflidi toh ndont- siihstintool th ill .,itim AAithin the moining ol seo- 
ed in a \iiif f,„ m. ti m '5, R( .'ll! it on V 111 ol 17 ) 5. ^ * Wi think tins case 

hanii-milit util'll d fni. nuisi be k m in U 1 I > tlu .1 nil'e, and he aaiU hnd upon the 

tl,c. ,l,l,.ul.v,.t not . 

talukdu ol tlic nituio losnibed m smtion 5, llegulatiott 
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of 1793. If the Jiulgp plmnW find in favor of the dofendanfc on 
|s point, he Trill di'«nn‘<fi the jdniiiHAV suit. IF lie fiiuh-' ni^inin^t the de- 
idant, then it tmU be hn duty t<) see Trhetlier the defend«ut is or is not a 
endnnt t.diikdar piotoeted by the pr<>M,si«UH of ,'?«’ttion hi, Kesroliition 
fIT of 1793. It the .Iudf»e liud in f.uor of the (h'fendat>t (>u this point, 
will dismiss the plaiiuill's fc>uit, beeauso no notice vsitlnn the Uieaniio'oF tho 
etion quoted has been served upon the defendant in ihi>. iii-'t.tnee [fthedudiru 
Tuld find apitiinst the defendant on tlii^ sm>nd point al.'o, then it win be his duty to 
whether the defendant i> a person ju-otected bv the p’o\^■'ll'n‘^ t>F section 10, Act 
of 1859, and on this point both the partief< nil! be s?i\en opportunity of nddueinpt 
lence pro and con. If au iin tlu* dudije >honId find that tli* d« lonuant is a ]ht- 
; protected by the provisions of s(>(‘tiiin 16, he vsill disio's'. the ]>l.unt'll s suit. If 
should find adv'ei'sol} to the ilotendant on tlii.s point also, then i vv'ill be liis duty 
^ determine what is the fair and equitable enhanced rent, if .inv, vv ilnii the ternis of 
jenotice ”—Sharoda Prosann- Mooktrji v. liipin Bihari Bo^e 'ind others, 13 
7, JR., 71. A clei»emlant taliikdar .sued lor enlianeenient is ditit’ d to a findini' 
only on ihc question wh< ther by jtroj.nj bol/m« tor fu<'h<' j ars Indore tJio 
^'^ftnanent Settleincnt, hr c.w pul the pliiiii^ d out of t'onit, hut ul-i on the qin >tUm 
fiiether hy hohlin" from t he l’< rniaiicnf Neftleineiit. he cannof ehimi the jirotect/on 
Ifven by sj^ction 51. 1,’eoiil.ition VMl uF 17!to—1 W. 11., <>7. N'o also 

Nostro, 17i) .V (/<pen(bi/if tuhikiJur, uJi'>~.o ttuurr was ev.steiiee hrtorr thu 
^Omanont Soitlrmrut, is rnlitlni to />i(i/ec*fion uiulri '-rrtmu I'.K UriiuLdion VIII of 
0^93, unles^s hi'</'ruuud.ir (.111 piove a title to enhainenicnt nni/er '~c(lion 7)1—‘I 
R., 367. ( iider s<'4 t'on !!•, Ih yni.iti >n Vllt ot 1793, a suit lor erihancenient is 

hlMTed by pro<‘f ot the eMsii’ine ot .v lemne lioiii tiie detennial s/>ttlt ni* nt, unless the 
rflaintiff is an anetion-pm< liioei, in vvlinli c.isc ln^ iiiusl slio^v, v>hen lie junehaseil Ix'lore 
M can insist on piool of tin e\i't|^u(<’ ol the ti nine t\M he veais I ctore the settlement 
y^Botnesh Chundfi' Dutt und others v, JdatVni, Sudan C hukfrbuttt/ and others, 5 
R., 253. Tfie nient)/]» of .i tennn* in a nirmn.d'Uiiili jire]>aied smen vears liefore 
pS decennial sidtlenient alTonls jna ^iinipt'on ot the evisfi ni e ol the teniiie tvvelvo^ear.s 
More that sottlemcul— Zb. A |>atiiiilar is pi >i»(lidfioni < iilnmeeinent under section 
Act X, notwithstaiidmi' a deiu'i e p.is^nd heion* tli.it Aet ly vvliieh the zemindar 
MR declared entitled to oiiliaini, tin* litbr hiviny omitted to lake .niy elteetual 
Bp before IJiat Act to vaiy flic u-iil mu the dMeiiinal setthmelit —Gohnid Ghunder 
ftUi V. Muro Bath Jiop,7> W. H. (A<f X), lo, A de<l-u.itiou in a lormer suit 
gii the defendaiit’>^ taluk d not pioldted liom t nhamenienl eitlier under section 16 
^'aectionl?, Act Vlllot IHt,;) (li.tk), does Imt the pi.nut ill from f he neeessity 

proving acase under soitiou .M, Iti jriilation Vlfl -t t7i)3,uu<ier vvliieh alone lie can 
Bintain hi^ snit —SusU Chtnuin I)e v. Bhan Chundtr and other.<i, 23 W. It., 3,So. 

also Bam Kuntar Khajah Abdul Ouiim/ and other'!, 3 S'‘v , StO; Badhtka 
}lOiDdhrain and others, v. liama Suudari Dasi. 1 W. It., 339 ; and on apjieal to 
Privy Council, 1 B. L. U.. P. t', 8, and 13 Moo. In. Ap., 49. This case 
^(| decided under tile law b.-lore the j)a.,sinij of Aet X ol 18.59. It was hero 
that aetual recjwtration under the tStli sution is not essential to the existence 
a taluk under tho 51st bcetion ; and that jirooi ol the p\istciiee of such a taluk 
ilthe time of tho decennial selth-iiient throws on llie zemindar the burden of proving 
tiwt the rent is variable. It was remaiked in tlie same ease th.il a suit to onlinncc 
rent proceeds on tlie presutn])ti<^n that a /('inindar holding under the perjietual 
ijleiltleiiient has the ritfht from time|to time to imse llie rents of .all the rent-p.aying 
Ituad within his zemindari aecoiding to the ])(‘rgunnali or current r.ates, unless, either 
he is precluded from the cxeicise ot tliat liqlit by a eontiatt bimling on him, or the 
land in question can be brought within one of the exemptions recognised by Bengal 
Regulation VI11 of 1793 —Oopal Ball Thnkoor v. Teluk Vhundia Boy, 10 Moo. 

%. A., 183; Susti Churun Be v. Ishan ChunJer and others, 33 W. R., 383. 
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This difficult question was discussed in the c-aso of JugiU Ohunder Dutt at 

others v. Panioty and others, 8 VV. K., 427, and 9 W. Ki',” 
Are dependant talnh- 879, which came before the Calcutta High Court three timcA 
dais protvctvd from an jjj Hppeal aii<l once in review. i*laiutiir 3 sought to enhance 

turns *X/ ’'‘**'*' ***■ defendants, .alleging that the latter held a teoiporai^ 

allnvion to their taluks I bmdobiisti) ziinuia taluk within their estate ; that 

tiic action of the river a new ehur had been formed whiclr; 
defendants held, thereby occupying 10 droons of land in excess of the zinima. Defet^ 
dants j)le.adcd that these 40 droons were not an a(!cretion, but a portion of the zimni’l^ 
which had diluviated and nifonned on its original site. Tlic lower Appellate 
Court lield that tliis suit could not lie, as brought under Act X of 1859. The Higlt 
Court on appeal reversed this decision and nmianiled the c.asc for retrial on th®- 
mcrits, whereupon the lower Court found, among other ]>oints, that the 40 droons 
of land w.as an accretion and not a reformation. On a second aj)pcal to the High 
Court, it was urged that such accretion, .as .an ijicremcnt to tlie original tenure'/- 
were protected, and that with adverteiua; to section 4, Regulation XI of I825y 
a single demand of rent could only be made for the whole estate, and therefor© 
there could be no increase. As to tlii.s latter contention, the High Court 
remarked that so far from this section saying that accretions to a subordinate 
tenure sliall be nnit-frce, it cxprcs-jly dci-larcd them liable for rent, if payable 
by usage or contract. 'J’hc ca'jc was then rcmand«‘d lo try, amongst other points^ 
1st, whether ih'fendant had proved Jils right to bold the zimma tenure at a 
fixed rent under .sections 15 and ItJ of Act X of 1859 ; L'tid, if the zimma tenur^ 
were Jicld at a iKcd rent is ,i .-iceording to the cu'-toin ol the country liable tOii 
any, and if so, what, incrc.i'c on account of .alluvion ? (0 W. E., Act X, 1848)’ 
The loW(‘r Appellate Court (fci ided that dideiidjinls had proved tliemseh'cs entitled t& 
the beuetii of the jircsumptioti of law in .S'Htion 1(;, Acc. X of 1859, .and were there* 
fore entith'd to hold the z mma teiiun; at a lived rent. It al.so found (.apparently 
not trying the exact i.s>ue laid down on remand) that then* wa.-s no custom proved 
tinder which the accreted land could be held nmt-free ; and held that, in the absence 
of proof of sueh a cii'-tom, the tenant was liable to pay rent therefor. The High Court 
remarked that the hurdeii of proof had ina-ii thus wrongly [uit upon the defendants 
who held the ziiiima tenure : 3 a*t as the plaintiif liad .sued for a kabuliyat on an 
alleged right to assc.ss the accrctisl land, it was for Inni to have proved this 
allegation. On this ground, judgment was givmi for defendants. The Court 
further jiroeeedt'd to hold iliat reading together .-^ecLion 51, Regulation VIII of 
179.‘i, section 4, llegnhiiion XI of isio, and .section 15, Act X of 1859, th©' 
zemindar was not entitled to assc.sy (i.e., to claim an inereaso of rent in respect of) 
the accretions to the defendant’s ziieuia tenure (18 W, It., 127.) A review of judg¬ 
ment was Jisked for, and the jioints raised aliove wer<> argued. The Court refused 
to alter their former judgment ; but this judgment wa.s based mainly on th© 
1st of the above grouiid.s. Alltter, .1., expressly said that liis remarks as to the> 
accretion being liable to rent ^verc lo l)c regarded as an obiter dictum. Rayley, J., 
however, ob.servcd that section 17, Act of 1859, could have no bearing upon the case,"; 
as being a])plieabl(i to vaiyati tenures only, and not to those of ataluki character; that 
he was not shown, nor was lie aware of any law, o.xeept section 51, Regulation VIH 
of 179;}, which provides for the assessment of such aceretioiis ; that clause 1, section ^, 
ReguLation X1 of 1825, leaves the sul»stautive lavy on ijhis point exactly as it was before ; 
and that h()hlor.s of the n.aturo of the tlefend.in^ are not liable under section 15, 
Act X of 1859, until it be shown that their tenures wore created subsequent to 
the decennial .settlement, and licld not at a fixed jumma (9 W. R., 379). 
As to the present law on the subject, vide section 52 and notes. See also 
Baboo Gopallal Thakur v. Kamar AH, 0 VV. R., Act X, 1885, whore the taluk 
having been recently created, and therefore not protected by section 15, Act X of 
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1859, the Court obscrveil that the question woukl mainly clopeml upon the engage- 
iticnts of the parties. A zeiniuiiar .sued to enhance the rent of a talukdar, and in 
i860 the late Sadar Court alTtinned his right to enhance, though from his failure 
to serve the notice required by law, the tabdidar was not then liable to pay rent 
at any enhanced rate. lie then ])roceeded under Act X of 1859 to enforce 
payment of an cnhai\eed rat*! of reiit, grouiuling liis right to do so on the decree 
of the Sadar Court. It was held that ho eoultl not su(?eeed, the High Court 
remarking as follows: ‘‘IVe think that the right of tlio plaintiff suing under 
Act X of 1859 nith this deere*‘ in hi.s hainl, stands no liiglu'r tlian the right of 
any other landlord, who, jaiw ious to the pas-ing of the A-et, wonld have n good 
right to enhaiie*', hut \\lio>e right hy the passing *'f tlie ..Vet was taken 
.away. lie. has taken no enVelual stops py nhieh I ho rent has heen raised since 
■the decennial settloniont, anil tlie logislaturo Ikus sti'pt in and finally protected the 
talukdar ’’—Qolund Chundra Dull v. IJtira Aui/h Itui, 1 In. tfur.. 5ii, upheld on 
appeal by the I’rivy Council, il h. I!.. 1. A., I!*:’-, and '2'\ W. U., :!5:.!. 

As to wbetbor a talnkilar is ontitlod to abatoim-nt of it'iil. on the ground of 


■■ No ]irovhion for an 
tbhatcnu'ut or rtihirtion 
4rf runt—an oim/iAtiin. 


diluvion, IV'iooek, C..I., 


' Th aiicfioii-'/iirrliiT-i r 
and nrinil<inrr oj m- 
eumbranccs. 


liil : We Ibink be i.s so entitled, 
there *\as an o.vj'ro--.-' .•'tipnhilioii that he slnuilil not, 
nhotlior 1 h('l.'iiiil w;n* .s.i-liod away or not. If fi man sli[)U- 
late"! To roni, it i^ *’loar ho oiigag*'-* to jia) it as a conqion- 
Bation for the use of the Lind ronied ; and inilopondoiitly of section 15, Act X *if 1859, 
we are of opinion IIkiI, aoeoiding to the oiiLiniry riih's < f law, if .a talukdar agrees 
to pay a certain ainoiiiit of ron/, i ho tini.Mit of it is o.\omjit fioin the jiayinent of the 
whole rent if the A>hoh* *)f tin- land ho wa'-liod away, or a jantion of th*! r*Mit, if a 
portion only he washed away’’— AAsariidilni v. ISlinrualiibalti Dehiu, Marsh. 558. 
See section 52 posf. 

Regulation X UX’’of 179;>. s,.et ion .5, provided : “ Wlionovor the wlndo or a 

[>*(riion of the hunh *)f any zf'inindar, iiidep*‘iidont taluk*lar, 
or I it her aoln.d [n-tqn iolor *'f laial 'hall he di<pos.e*l of at 
]iutilie 'u)*' f'lr tlie di'<.h;irg<; <>f .nrroars *)f th*‘ piihli*! a.ssoss- 
iin'iit, all onu.'i!!oiii''iit'j whioli such projirii'tor shall have 
pontracte*! with dofioinhnn talukd.-irs wlnoo taluk< nniy !'*■ sitnat*’d in the lands sold, 
|W also all leases to uiidor-fariMoi',', and pott.i' to raiyai s. for the cull i\at'.ou of the 
whole or tiny part of '•ueh hnoL (^wilh the f.vi-option *‘f tin' ('ngagmnont.s, pottas 
Und leases sp*‘f‘i(i*-d in ';ooli<'iis 7 and shall sUiitd eaneellod from th*! day of salt! ; 
Wnd the jmreliascr or ]iiiroha.'er.' *'f land shall ho at lils'ily 1" oolloot from such tlepen- 
■dant talukdars, ainl fiom raiyat' *)r oniti\alni-' ot the lands lot in farm anil th*j lands 
-jiot fanned, whatever tin' tormor ]>ropri. ior wonM have hooii cntithMl t*> dtunaud 

.according to th*! estahli-hod ti'aco atid rato^ ot tin* [)*;rgunnah or district in 
which such lauds may ho .'■Itinitotl, had th*' engagomotds so I'anoellod never 
^existed.” Following are, Iiow*.'vor, <’\o*'ptions : •* Xhithiiig eontaiiicd in tliis 

. Begulation shall ho ei)ns(rii(..l to prohiliit any zt?mind.‘ir, indo]iend<'nt talukdar, or 
r.-Othcr aetual proprii-tor of land .soiling, gi\ing or fithoiwise ilisposing of any part 
Jbf his lands a^ a do]i*‘iidant talid^ ’ ('*■*•(imi (i). For t*) intthorize th*' as.scusnient of 
l»jBUy incivase up*m the lands of ,~iioli doj'i'tidanl taliiKdar.s as \v*'re i'x'*)nip(ed from 
increase of a^-!(''‘'m*'Jlt at the fonning *jf the decennial softN'iin'iit in virtue 

,‘jof the pi'ohihitiou c*mtaiiii-d in ehiu^e 1, seotion 51, Ib'giilatiou VIJI of 179;L The 

j i'evenuc payable hy such depi'nihiyt talulolar i.s deelart'd li.xod for ever, and their 

.'■lands arc aeeordingly t*' b*- /at<'<l at swob fivod asM'ssniont in all *livi.sions of the 
."'BStato in wliieh their taluks are ineludi'd” ('eeti*)n 7). “Nor to prohibit tbo 
'.actual proprietors of land granting without the .sanetioii of Govermnent or it.s oflicers, 
r to any person, not being a Rritish siilijeet or a I'luroptiim, a lea,'e orpotta for ground 
for any term of years or in p*!rp«'tnity, for the erection of dwelling bouse.s, or 
yjbuiidings for carrying on manufactures, or for gardens or other pur]ioso.s, and for oflicce 
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for flucli lionsos or buildings!” (section 8). It hns been bold lh.it section 5 of Regulaliott' 
XLIV of 1793 c.inccllcd f.inuing lo.isos, Imt kept alive the tenures of talukd.irs, these 
only being liable to cnhancomout up to the ])i;rgunn.ih or cnsloinfoy ratc.s— Khajah 
Assanoollah v. Ohhoy Chunder lioi/, J3 Moo. f. A., 317 .it p. 32.5. The Judicial , 
ConmiittcG of the Privy Council ha\e exfu-osed considerable doubt as to whether this-- 
section is now in force— Ratii Snriiomoi/i v. Hntharajah Stilish Chandra Rog .. 
Bahadur, 10 ]\Ioo. T. A., 123 .at p. 1 13 ; liajnh Sali/asiiran Ghosal v. 3/ohet - 
Chunder Milter, 2 15. L. b'., P. C., 2.3 ; Itnjuh Leelauund Siiitjh Bahadur v. Xhakuf*, ' 
Munnrunjun Sint/h, 1;5 15. L. U,, 121. 

llegulallou V of 1812, seclion 4, after reciting section .5 of Tiegulation XLIV 
of 1793, ]irovided tlnii ii pureba-^er shall n<*L annul e.xisting leases tNithin tho ' 
year in wliich the sab* nniy hav(* taken ])laee on tlie ground t hat such leases were 
evirlcntly collusive, nillnmt a sumniary suit under liegiilatioii Vll of 1799 ; 
.ind section 9 pro\ Ided I hat a tenant .^Indl not be bound to pay an cnh.inml rate 
to a purchaser at a revi'iiue ,s:do wilhoiit a Avritteii cngagenicnt or notice, although 
liable to enhnnceiueiit. The rates to which the tenants may h“ enhanced are the 
jiergtunnali rate'-; or if none, tin* r.-de-pay.ible for land of a similar description in 
the. plaec's adjacent ; or if the leases of a wlmle village or local division arc liable, 
to 1)0 canocllol, tin* now rati* .Nhall not be liiglicr tli;m tin* b'glie..t rate [laid during the 
tliree pri'vi'iiis yciii's (section'. 7 and 8). In an iinpoitant c.i-o before tin? Judicial 
Coinniittco of tli.- Pri\y Poiiiieil, tbo idaoirilY r-ne.l fm* an onbanced rent. lie 
chiimod iiiiiier a [irivate purcliase from a ]).‘r.'i>n woo liotighl- fneii an auction-pur¬ 
chaser at, a sail* in IS2.3 fm* ar'.- u *' of rmcime. The ilefendmit, a, talnkdar, claimed ■ 
to lx; eveinpl, Irom enlian.*-m-nl on the ground I bat ■'he and her predecessors in 
title liad lield at .1 l>\ed o-oi irom ii lime to tlie (l.*(*i‘nnial settlement.’ 

It was held (j)"ummg sei iionoof Ib-gid.itim \ljl\'nf 179.1 not to lie virtually 
ro|»ealeil, as lowhifli th<*ir bord-lilp-- I'vnie-M'd eon-idt'rabh* ( 10111)0 that, tin*purchaser 
at. the auction salt* had only .in >)].tlf)!i iind-'i’ Ui--idation XLl\"of 1793 to cn- 
liaU(*(* the rmii, aiel eiudd nwt, di'.lurh tin* i'>SM*-si<,n (.f tin* tenant, and th.lt 
consoipienllv the ])laint)il and hi-pi*)')le(*<*Si-oi-.Iiy eontinning from the commoncement 
of tin-tenure, iluring a i)eil'.d (if meu* t ban .oxi v war-', to receive the same rent, 
had waiY<*d tln*ir right to enliance, tin* ojition hi-iiig one \’’hich ought to he exercised 
at tin* hi’giiining of the auction pnrcii.i'i* — Unni Sttn'iniiH'iji Maharttjah Sutoesk 
CJnmdi'r lintf, 10 M ki. I .V. 123. .Sen aOo Jmjul Kthhntr Rot/ v. Khajek Ashan 
IWah, 1 \V l>., A(*t X, C, ; Raiith Snhin Sitn/tt cfiosiij v Muii'sh Chunder Milter, 2 
15. 1). II, 1*. ( 23 : 12 .Moo A. !., 2<;;; ; 1 1 W. P., P. 2;i : Khajrh Ashan JJllah 

V. Obhoy Chunder Rojf, 13 Alt o. I A., 317 : 13 \V. P.. P. (’., 21. They remarked 
that tlie right to enhaiiet' i.s in U-ritis only given to the aiiction-purehasor himself, 
and not to Ids assigntx-:— Rani Siirtiuiiioi/i v. Maharajah Snleesh Chinider Roy, 10 
Aloo, I. A, 123 at p 118; J Aloiley’s |)ig. do.8, pi. ;'.2. "They further observe 

that the foundation of the pDv’cIon- of tin* Pcgiilat.t n fm* ('.iiieelling nuder- 
tonuro s is that it' i.s a-'r-nmed lhal. I In* delaiill' ol tin* /.('imiidar may have been 
O(*casi()uod by iniin-tn ith-nt gr.inis at imnle(|U il(* r(*ids ; that this was in breach 
oi the Condition on w liieh tin; fmid was oiigiuajly crt*alcd Ity tin* (Sovereign, and 
the purchaser tlierefore is rt(*t free Irom tin* ()!ilie,atimi of these grant.s, ivith 
certain specilied exceptions, and wilh em’laiii limit at ions of his power as to new 
temiuci(*.s to bo ci*i*a(ed. Tln'se i)rovi.'ions iiiiisf, howeier, ho •'irictly emnstrued. 

I hti J{('giilation did not aiitl)ori/.e a wanton aiidk imjii.sl' distnrhanco of vested 
interosts where the grants imnhi W(*ro at proper ref ts. (’on.'^etpienlly no absolute 
cancellation wa.s intended ; tin* poW)'r given assmning tlio taliikdars and r.aiyatS 
t<) remain in all i*espr.>ots as before, exi*ept that Ihi'y l)('(*amo liable to an increase 
of rent tij) to the p(‘igutinah rabw. Tin* n'siilt i.s that tho pow'cr given to the 
auction-purchaser li.-ns virtually no o])cr.ition wheri* tin* rent already paid is at the 
peigminah rate— Ranee Surnomoyi v. Maharajah Siiteesh Ohunder Roy, 10 Moo. 
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/I. A., 123 nt p* 112 and 147 ; Sajah Satyasuran Ohosal v. Moltesh Ckunder 
• JUitter, 2 B. L. B-i I*. 23 at p. 31 ; Kurunaker Mahati v. Niladkro Ohowdrtf^ 

B. L. B., (;r)2. 

Act XII of 1811 and Act 1 of 1815 and Act XI of 1S59 madefurtlierprovisions 

- upon this tfulijcct. By section 27 of Act XII of 1811, a pnivlnisor of an ostato sold 
under the Act for arrears of rc\ciiuc due in respect thcreol in tlte permanently settled 
districts of Bengal, Bcliar, Orissa, an<l Benares (Benares li omitted in section 37 of 

.Act XI of 1859), shall aetpiire the estate free from all enemnbrances which 
may have been imposed upon it after the time of st>tilenient; and sli-.dl he entitled, 

- After notice given under section lo of Regulation V of 1812, to enhance at discretion 
i,..(anything in the. existing Begulalions uotniihstanding} the rents of all undor- 

tenures in the said estates and to ejeet all tenant.s tluwif with certain exeep- 
?.itions. Act I of 18 J5, seetion l'(>, is tlie same in terms ; but Act XI of 1859, 
?^'.6cction 37, enacts that tlie pmebaser shall he entitled to avoid and annul all 
tind**r-tennros and forthwith to ejeet all tenanls, omitting the prc>visu)ii for notice. 
'.Tht:e provisions have been held ti> .get rid of a title en‘ated by adver-a* possession— 
.{Thakoordas Roychoiodrtf v. Nubeen Kmbrn (Jhosr, 15 ^V. It., 552. Bm. an 
.« auction-jturchascr, it ha.s been lu'ld, eatiiiol enhance eliiir lan.ls accreted and 
assessed since tiie decennial .'settlement, e.xeejit under seclion 51 of Regulation VIII 
of 1793, aii'l elan-^e 2 of tlii-? section and nf ;.eeLiini 2i5 of ,\et VII of 1815. Such 
' a tenure mu-it be ireati'd as if il dated from iiefiii<' iho decennial settlomcut— 
JCisheii Einkur lioif Brown, 1>. A, (1S5SJ 1521. 


Inti’ri'xts not Uahh to 
t>e eatieclh d. 


Tlie following intere.-ts .are not liable to be cancelled, 
and are knontt as exei'ptioris to the general rule. 

(1) . Tenures whieb wen; hei<l a' isfomrari or jnoknrari at a ti.ved rent more 
than twelve years before (from the time of Aot A"/ of 1859. section 3>7) the 

. Permanent Selilemenl —.-le/ XI[ of 1811 , section 27, clause, 1; Act 1 of IS15, 
tection 2G, clause, \ ; Art A~1 of 18.5'.), section 37 ; ami Act l'££ of IHC'H U.C. 

(2) . T\tntre< exisiiiiL; at llio time of 1 lie‘ioceonial .''etth'inent, but not [irovod 
to beliable to inerea'C of a--<'-.'.n,( ut iip'iu gnniml' .-taicil in section 51. Regulation, 
VIII of 179 ;»—Act X£ of 1811. section 27, clause 2, and Act 1 o/‘lSI5, 
Bection 2G, clause. 2. TTie e"rre-|ionil:ii.Lr el.iime 2 I'f -''cliou 27 of Act XI (jf 18,59, 

•'and section 12 of Act \ Il ot !S(,S B (1 . omit all referem'o to Regulation VllI 
of 1793, and exi'ept tenures i-xi'-iing ai tlie time of tim I’ermam'iit Si-Klentent 
■ ■which have not been held at a li\e,l n ni., They nm lollo\vs : “'J'enures 

existing at the lime of tlm ^eltlcmenl whi'li h.nt iml Im'ch held at a lixed rent, 
provided always that the rents I'l ti'uui'e.s i-hail be lialile to enlianeotnent under 
. any law for tin* turn* b'-ing in foii-e for Ihe enliancem'*n( of siielt temires.” 

Under the <dder Acts tin* am-tion [Hin. lia'.'*! «a.s to ]iro\c the li.-diility to etiliancement, 

; but under Act XI of 1859 ami Ait \’Ii of l8o5 B.(‘.. the tt'mint is to jirovo that 
ho held at a llxi'd rent from the time (>) tlm I9 imam*nt Sotllenienl, The twenty years 
■'.presumption (section 5o post), however, n'lidfis tlii^ ea*-y. 

(3) . Lands held by khudkasht or kadimi raiyats having rights of occupancy 

at fixed rents or at reni.s a-'.-'C'-ablo ;mi'oiding to li.xod rules under tlie Ri'gulations 
and Acts in force —Act XU of isi|. section 27, clause. A, and Act £ of 
tection clause'H, This exei'ption is omitted in Act XI of 1859. Mr. bTeld 
says that they are rejdaced 
ouster, though not from 

Phillips says that “ in ))laee of tins talukdari or otluir similar tenures are 

excepted by Act XI of 1(S,)9, such tenufn.-i boing created since the time of the 

settlement, and held immediately of the ju'oprietors of tlie estates, as well as farms 

_1_ _1. i_ _ 


I// tlm exemi'tion given to oeeupancy raiyats from 
niliaiiceiiieiit—Firldv Itcy illations (p. 9 4). Mr. 
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(4) . Lands held under londJiJc lenses at fair rents, temporary or perpetual, for 
the erection of dwelling-houses, or mnnufnetorios, or for mines, g.ardcus, tanks, canals, 
places of worshi]>, burjnng grounds, oloaring of jungle, or the like beneficial purposes, 
such lands continuing to be used for sucli purposes— Act XII of 1811, section 27, 
clause 4, and Act I of 184.5, section clause A, liyAetX of iSo'), section .87, clause 
4, this provision is modified and includes leases (‘or tenures,’ Act VIII of ISitS B.O.) 
of land whereon dnelling-houses, inaiuiraetories, r.r f)tlier j)ernianent buildings have 
been erected, or whereon (‘penn.anenfc,’ Act VII o/" 1H1!8 ]!.{.'.) g!ird('iis, or plan¬ 
tations, tanks, wells (omitted in VIT of 1808, section 12) canals, places of 
worship, or burning or burying grounds have been made, or nnnes (omitted in Act 
VJI of p, C.) have been sunk. And it is I'urtber )»rovuled that sueli a pur¬ 
chaser of an e.state or tennro shall bo tmtith'd to proceed in tlie nifinner j)reseril)ed 
by the Law, for tbc enliancenu'nt of tlie rent of any l:iud in this clan.se, if be can 
prove the same to be held at wliat was originally an unfair rent, and if the same 
shall not have been behl at. a ll.ve<l rent ocpial to the rent «»f good arable land for 
a term exceeding twelve ye.ars (but iiol otlierwiso— Act VII of 18(18 Ji.G.') 

(5) . Farms granted in good faitli at fair rents and for .specified areas by a 

former propriidor for terms not exceeding twenty j’ears, under Avritten leases 
registered Avitbin a montli from llndr dat«‘. I*rovid(‘d that Avritten 
notice bo givcui to the (’()llp(‘tor, avIio stiall be at liberty to oltjeet if the revenue 
is likely to be affecli'd, 'l lu' purelia.-er nnij' •^»'t ji'-ide sueli lanns liy a suit if not 
granted in goial faith, and at fa.ii'rent.-i— y4rt XII of section '>'>7, clause 5^ 

and Act 1 of section clause ■>. ^’bis proAi'^ion is repealed by Act XI 

of 1859, and Ini-! no place in .Vet A”!! of IStiS 1}.('. .Mr. field .^:u < bat the ;ird 
clause of section ;»7 of Act XT of 18.19 'omevAhat siijipliod its place, c.y., “ talnkdari 
and other similar tenures, Ac.’’ 

(ti). Jhircha.'^er is not ciuith to e|. el, any raiyat liaving rights of oecup.aiicy at 
a fixed rent, ('r at .a rent j)«es'^;ibl aceoivlniir to lixeil rules innler the laws in 1<iree, 
or to enhance the vent'^ of su h raiAatot Ik-ha .,'^c t lian itt the manner prescribed 
bv such laws or otherwise than tlie former propriclor, irre.-.peetive of all eugage- 
iiienls made sinee the .‘^^eltlemenl, may liave lieen .‘iitilled to— Act XI of 18.59, 
section'^7, and Act VII of section ii. Tliis had no place under the older 

Acts, unless it came under elau-ie .‘5. 

(7). Tenures created ^)r rcl•ogni^od by the .settlement proeeeiling.s of any 
current temporary soft lenient, .‘m lb'' ts'iinre bearing a rent AAflin'ti m lix(‘d lor tlie 
period of sueli .setlh'iucnt— Act VII of IS(J8 ]).0. 

By the conditions under tehieh the tenure is held .— .Sn in llii.s section the 
enhancement is to be, nnule subject to any contract hehrein the parties. 

Otherwise than on oceatiut of a diminution oj the cireo, oj the tenure Vide 
section 52 and note.s under section 7. 

VII. (1) Whorotlic rent ofti tttmire-holdt'r i.s liable to eiiliancc- 
Limits of enhance- meiit, it ninv, subjt'et lo any eoutraet betweea 
ment of rent of temucs. pavtie.s, be eiibaiiet'd u|) In tbe limit of tllG 

customary rate payable by persons bolding similar tenures in the 
vicinity. 

(2) Where no such customary rtite exists, it may, subject 
as aforesaid, be enhanced up to sueli limit \a.s the Court thinks 
fair and equitjiblo. 

(3) In determinin'^ what is I’air and etpiiiable, the Court 
shall not leave to the "tenurc-holthir as profit less than ten per 
centum of the balance Avliich remains alter deducting from the 
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gross rents jinyahlc to him the expenses of collecting them, and 
shall have regard to— 

(«) the circumstances under wliich tlic tenure was created, 
for instance, wlu',tlu'.r tlie laud comprised in the tenure, 
or a great portion of it, was lirst ])rouglit under culti¬ 
vation by tlic agency or at tin! tixpense of tlie tenure- 
liolder or liis pnidece^soi-s iii interest, whether any fine 
or premium was j)aid on tb(3 creation of tlie tenure, and 
wla'.lber tlie tenure was originally created at a specially 
low rent for tlie pur]>o>e of reelnmation ; .‘Uid 
d.hc impro\em(‘nts, if any, m:id(i ])y tlie tenure-holder or 
hi^ predi'cessors in int<‘rest.. 

ir tlu‘. t(;nur(‘-liold('r liimself oeciipies any ])ortion of the 
land iuel •d(‘<l in the area of lil> ienure, or lias made a grant of any 
])orl.ioii <‘( tbe land eitlu’r rent-free or .'d a beiudieial rent, a fair 
and eijuitable rent shall be ealeulal(.‘d for tbaf. [lorlioii and included 
in tbe irross rents aion-sald. 


( 6 ) 

( 1 ) 


Sub-scefion (1) :—IVht rt' fhr rrnl of’ a fomn'r hoUct' m linble to enhancement., 
s(‘i.‘li<>n (1. -—All I'lit (il ;) ■(•■r's (.'nmt lirtwecu tlici ancestors 

of ilio prc'^ciil. l>y uliiili iIh* (Iflcnilanl’s aiic(’'-l<ir n'cnvi'n^l possession 

of tlie teiiiiie <l<‘s<-i il'nl lint as ji taluk muior si'ciltui o, VllI of 1793, 

wiiH hi'ltl insiinicKMit. lu pruxe tiie [.iiyuieni ni nii'l''nii rent fur more tlian 12 years 
prior to till' (Useiinlal m tilei.ieiit. five ]laintili' \\n,> lielil uni entitled to any 
rent at the I'uliauee.t rale tiulil lii-, ileiiiaml \va- elVecti\i‘ly made in Court ; but 
as ]i«! bud not .■'Ueeeedcd in inaluiie' In-' elaiiu to the rates demanded, 

he eoiild <udy ree(t\cr lhi‘ late “i ri'nt li\<-d by the (’uiirt Irom i lie date of the 
deeree- —I lltiv, I.J'.l. A -mt l.ir enliaueeiiieiil is ii<>t iiiaiiUiiinable :i<>’ain,sL tho 
deseeniluiiL <>| the ei.miee ef a li<'re.li!.u \ < uiid'iIi.Mal (;i'_;lieer. 'I’lie /(Miiiiidar nnist 
lirst sue t(i ivstinu', ('ll the eu.itiid that the ja';lie.-i lia- been di-ieruiineil by breaeti 
of the eiiiulilii'ii llirnU'.'.h uee.b'et ul t he 'crMi e ~ M ar'haU, uLS. Aet X of 1859 
cxonipts from eiihum eiii* 111 leiMui-ttho liate laid at a li.\ed relit from the time 
of the I’erpeiual SeilliMneul wle-ther under m' [lottas or lint. 

Even under t!ie sale lai\, a suit bo- enliaueenieiit e.iuiicl hi’ niainlained if the 
defendants jirovi' that iheir taluk \\,i' li.\ed and [and rent at a uniform rate 
more than 12 jeai" bi’bue the l*ei|’etiial Setllenieul — I It. .1. 1*. d,, 21(5 ; Sovostro, 
75 ( 5 . Ill a suit under the dl l law bir thi- eiiiiaiiei’iia'iit of rent nf a taluk, it was 
lield that, altlii>ui;!i the di’feud.aiil set up a ilel'euee under '-eetoin 49, Ueeulatioii V''ITI 
of 179 : 5 . the Court should lia\e Iranieil a furl her i-.-ue, whether fading that issue, 
he was entilleii li> Iho beuelit of >eeiii)M 51— Scr , J7.5: Bamnsunitari Dasi v. 
Undhika Choivtlnun and ofhrr.w 1.') \V, Iv. I’. ('.11 A tenure which existed 
tipou its piV'cnt jama in 17s.5, atid has .-.iuce ]).ud tho same amount of rent 
without ehaUeJu;i’, llla^ he pre.-aimetl In lia\e I’xisted iire\ ioudy so a.s to bo protected 
from enhani'etiinii Itomt.di {'hander J)nft y. Guoroodais jS’undi ami another, Sp. 
W. U, 291. A liikheraj •'/ own td iia\o lnen lielil prior to 1799 oaniiot be as.sessed 
until ill a re.>~uniption ■..iiii, fho plaiiililT ,-ueeei’ds in getting a doelaration entitling 
him to rositme the l.ikhernj -lb, are jiroteeted from tmltancoment 

not as raiyats hut a.s iiiterineiliate tonaid'. maler sdciluu.^ 15 and ll5, Act X of 1859— 
Baboo Dhunpai Sniff Y, tluboo < toi'.iKin Shiff and ut/irr,'!, S.ik W. U. (Act X) 61; 
2 K. J. P. J., 267. When a temuo uas or has beeoine hereditary and transferable, 





sac. VII.] 


THE RENT LAW OP BENGAL. 


73 


. Art! co-ximI 
titled to x'ii‘ Ji>r 
hanrrmrnl of /■< nt. 


< ii- 

(ii~ 


and tho rent lias not boon cliangod from tlic tiino of tlio Perpetual SotfJement’,' 
the tenant being in termed late liotwecn proprietors and rniyats is protected front 
enhancement J>y s. 1.0 .Vet X ot IHo !)—Baboo Dbunput Sing and others v. Ooomdtt 
Sing, y W. li. 1*. C. d. .Inn gleboori tenures, or otl)er\vi'«o, are liable to 

enlmncenient— Ib, ; Bhurut Chunifrr Ai/ch anti auothn- v, Gourn Maui Devi, 
11 W. ]t. fil. The lnct tli.at n inokurarid.'ir has for any nvixui agi'oed to pay. 
an enhanced rent to one sliareholiler does not entitle .•mother shandiolder to 
demand the enhanc«‘d rmit, except according to section l;{— SaU/ram Ofudhya 
others V. Maharaja Moheswar Jinx Sing, Sp. W. It., ..Vet X, {) t, A taluk' 

with a iiueluatir.g rent is not protected from cnhiiucemenL under section oT, 
Itegulatiou VI.T1 ol 17y.‘>—1 W. 11 doi> ; si'e Madhuh (Jmndrr Uhosn v. Rndhika 

ChouUrain, 6 AV. R. (Act X) t:^. A in'cm on^aL tjilnhdar cannot eiili.anec a 

hotcladar’s nnit, where the liowl.-idar li()1d> under a ])ol,ta granted to him bjT 
Government with a ti.ved rale—i? AV. R., 7. A liowladar wlio is in reality a cul¬ 
tivating raiyat is not protected against enhancement—tJ \V. R. (AetX) 11 ; 1 R. J, 
P. J., y!)2. A ])L)tta giving laml for laiildiiig purposes and reciting that there 
should be no ahatenamt of rent or ijicrease. of jumma was lield to grant the land 
at the rate the.n li\ed fur ever, even though no ."Ueli words as istnnrari, &cj 
W'oro used —liinode Bchari Boy v. Mr. B. Atassayh l.'» AV. R,., 4lUi. A 

hurbtu'akari tenure is a permanent trao'^f'ialile tenuie Inilile to enlnnicenient— 
Sadanunda Myti v. Nurottinn Mgli and others^ If) . U., 2.S-S ; Busfuenath JPunee" 
V. Lich'homoni Fcrxad Batnaik and others, Jd AV. R., !•!>. 

Tliere is much eonlliet of dee!,-ions on thispoinl. '('he earlier deci.sions seem 
to l)e that one ol M'veial joiiit. ]iro] rielors of an estate 
can maint:!ii) a -•iiu ior eiiliaiiei'ineiil of lii-i slinre of tho rent 
widioiit .-u 'onfwjo-a —Troyloeholnran Chou'dry and others Y. 
Altilhara Aluhnn De and others, S|). \V\ R. (Act X) 
41 ; 2 R. .1. P. .). L*if2 ; Burn lAtn-hnn Duit v. Vrlamhur t'af, S[). AV'^. R., (Xct X) 
111. fc>o tlie jm'j'i'ii'tor of afraeiiou.al sliare of :m nmliv ided estate has a, right to 
fc’ue for a kalndi}at jor such ^llare. if he c.-ui piovethat tlie deftnidants haviv hereto¬ 
fore reeogni;'ed him as tiie ]>ropi ietor of a jiait leiiiar '•h.-ire .-ind paid him sep.aratcly 
a certain [iro]aiition cd' tin’ rent — Bomanath Rokhit \. Chand Dart lihooya and 
others, II AV*. R., ; (5 li. L. R., ddtt, S. So .•d.-o Gniiynnnram Das v. 

Sharoda Mohan Bog, 12 W. R, o') ; ;> R. Ij. R. A. C. Bakhal Chnnder Hoy 

Chou'dry and- others V, JloJ/iab .Khan and others, 20 \\ . U., 221 ; and 
Bn/sad Mytca and othen y. ,Joi/aaraii/. dlazruh, I. Jo R , 2 (kd., 471 (overrided), 
Sec 1. L. h*., d lioio., 2d, Ber vonlia m Sarat SuniUnt Debt v. Watson, 

2 Jj L. R., A. (k, l;i;i, 11 VV* R. 2,A, it wa> decided tliat mitlier .Vet X of 1809 
nor any decision of the High Oonrl giv e--aul lioriiy lo a jiarty wlio i.v entitled to a 
fractional share of an vindiviileil e-^tate, though he may he reei'iving .a detiuite 
portion of the rent trom the tenant or i.ilvat, to inainiain a '-uit lor kabuliyat in 
respect of su(di niuiividetl share. The Jh'iit Intvv eoiiieiiipl.i/.-s only the giving 
of poll a,s of entire hoMings and kalmlivats of entire rents. So also in Udaya 
Ohunm Dhur v. Kali 'Bara. Deri. 2 l>. 1.. R. -Vp., 02 : IJ AV. R., dOd ; and 
a siugh* eo-sharer cannot su<‘ for lu-shaie of rent, inneh h-- for eiihanci'd rent— 
Jihyrub Alundul and others v. Goyaram Baneiji, 17 AV. R., 4 08; Iluradhan 
Gossami v. Bam Neiraz Misscr and others, ib. ill; Ttaj Chnnder Majumdar v*. 
Jittjarani Gope, 22 W. R , d8;>. See also Jndnr Vhundra Diigar v. Bindalan ■ 
Mehara, Ih W. R , 1\ 11., 21 ; 8 II I,. R. 2.H. 

The point may now he considered as settled hy llte Pull neneli decision itl' 
the c.aso of t^nnee Mahomed y. Moran, and Durga Btosad 
Mytee v. Joinaraiii Dazrtth, I. 1>. R., 4 Cal., DC, P. B. 
In this case, the learned Chief Justice (Garth, C.J.) oi^erves : “ It ha.s been cop- 

11 


The point is settled. 
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: iBtontly in tliid Conrt, nncl must b»j considered now as well establislied law, 

' that oacdi CD-'^harcr ii»!iy bring a sepai'uto suit against tbe tenant for hia share of 

' tlie rent (when lie is in the habit of collecting nnit from him separately). But 

lu the .absence of su'-h an arrangement it is (‘(jnally clear tli.it no such .suit cau 
V bo iJiainrained. See Ganijuiinr'iin Dun v, S'liotla Molnni lioi/ ChoioJri/, 3 13, L. R., 
A, CJ., 230 ; 12 II., Jib : Srea Jlissor v. Crowilt/, 1’) . It., -13 ; Deno liundhoo 

Koondoo Chowdrj v JUriiu Kalk Aluirrji, l‘.> \V. It., lt>S, and Alusst. Lalan v. 
Hemraj Singh,’1^) \Y. It., 70. lliil .i ,--iiil i'or a kalmliyat liiider such circumstances 
‘by omj co-sliarer :iga,ni-it tlie t('nant i-i a \ery diiVereiii thing from a 
’ Buit for arrear.J of real. 'I'he -i |(arate ..nit. for anoar.=, a.' L h.ice already said, is 
perfectly con..:istent with the coiilinih'I e\!^len';e of the origmal h'a.so of tho 

; terinre. Akahnliyat, by whlfh an entirely new and '•(■[larale (e;, mey is created, 

. is obviously iuciin,.,i.<tent with it. A >!i:t for oriear". deaU only with the past. 

, A suit for kalinliyat I'ind- llie tenant, in the Ininie. in faet it i.s Innding n[ton both 

■ parties, because tlie i-o-^han-r nho ..lii nio a k.dailiMil is boiiiitl, at tbe n*<(iie-t of the 
tenant, to e >^0 him a poita U|.cni the-ame teitns, nitd the nrant and aeeept.ancc of 

,a binding ’• .i-e of tho M-par.-ite .-hii'e eatinol <\Ist coiiLeiiga.-raneously with 
• the original nf 111 .. enlin- jofe. i- (jiiil*. in aee >rd ^>ilh th*'' view 

, .of Norman, Aeting (), ,1., and iJwaik.iii.m h .\liti(M. d. in the Full Ben,.h case 
' of Induv ('linndvr JJu/j<ir v. lirind'ibnn Jirhnrn, l.'> '*\ . 11., 21, in which Mr, Justice 
Mittor points Dill 1 he di-fiMction betwi'i-n a mere ...cj.arate p.iymenL of rent to a 

■ - CO-shurcr and a elaim Ici .a Kahnlu at a..< tr> 1 h<- -eparate .'-hare. The only authority 

to tlto oonlraiw appear^ In In iln-deei-'inn of iJ.iilcyand I’anl, d..l., in the eas<! of 

■ Somanath liakkit v. (J/utiid. Ifnri lihin/it, (I !> L. It., d,')(> ; 1 1 W. li. 432, but 
it is not clear from that ca^e. uliether the ti'iiiip' hail ever l.een Iieid at .an entire 

' rent; and at any rate the iii-iinetion I'elw.i'U a p.irate [t.ayment (4‘ rent by 
arrangement, and a l)indiiig l.‘a>-- of a -ep-.i.tl'- 'hare, doe' not, .'eem to have been 
<■ considered, t'l' conr-e if lli-'oi ;ginal lea'e of I he eiu ne tenni'i'is cani'clletl, or jmt 
»n cn<l to h> the con-ent. "f all ihe p.irti. s, lii,- co 'li.-uer' and the tenant arc at 
; liberty lo enter into iuiy fi, ..Ii ontiaei - winch the i.iw alLtas; Imt in) (Jourt of 
Justice ought topic uioe -in-ii a eaneell.n ion or iiet .'rinin.o ion of tho lease from 

■ tho mere laei. of a '■'p,ir,.i.i' paimem oi leni to one or more of the co--sharer.s. 
The rig'llt ol oni'eo-'liar*'i’ to »'nhaiiee the reni of hi' share si-p.irately must bo 
governed by the Mone pumipli ' :i' hi' lini'l lo a L.d'nliv.ii. 'J'he llent Law in our 

■ opinion does not eonlenijihoe the enh.ineemeiil oi n pnri. of an entire rent; and 
tlie enlianeciiieut of reiil oi a s. [i.iiatc 'liare i- ineoii'|..tent willi tho con- 
,, tinuanco of tin' lea.'C of tbe emire i-'niiie. co-'imrer cannot (even 

if ho make, hi' eo-sharers j'.iiiie,. tn Ic' suit} site lor tlie enli.aiicc- 

ineut ol bi.s sbaro oi tlie lent. .'''iieh an enbaiicenieiit being iiiconsistont 
. , with tlio coiitimiaine ol tin* Ic.i'.. of iln- eiiiiie leiiiire— Eltitrut. Chimder Mog V. 

JKallg Das De ami 0 ‘lirr>. 1. L. It., a t\d.,.'i7l. Tbe Foil lleneli ruling was held 
, not applieabh? where tlie biiiw.ira proeeednips dal elleet .sindi a complete ch.ango 
„ in tile nature ol the m it^.nal tenure H' to ere iic three inwv tenancies in Ibe place 
of the old one — Surat Sun lnri D^'bi v. Anaad Afolntn Sarmn Ghuttak and others^ 
I L. ll., f> Cal., 27.1. Cneeo di .ii'er is not. etimi'eteiu lo iS'iie a proper notice of 
, Cllhauccmeut w'Uhont the eoH'-ent oi other eo—harer'j preiioii'ly ohtained, tlioiigh the 
I’OUt bus been [i.iid to I'aeli eo-.'li.iier'e[):ir.iL>dy. Fiuler the h’. IJ. ruling, ho must 
‘ first osfahlish his right (o a...'eparaU‘ eoniriu'l lo recover his reni sejiarately on Iiis 
' individual shaic— liaskec. KiAtora Hog Choicdhrg v. Alip Mundle, 1. L. R; G 
- Cal., 140. 

Subjacl to any contract hcficrcn thr parties .—Where in a .suit for enhanced rent 
after notice it a])[)eared that a liowladart'a atnulauma had been granted at dofendant’s 
rejuost, without any real for the lirst yciir, at varying rates less than a certain rato 
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tip to 1264, and at tliat corlain rate afterwards it was held tliat <ho rent was not liabl^" 
to enhancement beyond that ceil aiii rate - SZ/oom Similari Dabia v. Qolam Ali^' 
19’W. R., l\ C.. Ill ; !> 1>. C. R., 7'.>1. See al.M) [. L. R., 3 Bom., 154. 

Vp to the limit of ciistoman/ rate, pa if able by persons hohiing similat' f entires in 
the vicinity. — linder clause (7) of section ;> of th*', .\et,t]jo word ‘‘ tenuiT” includes an 
under-tenui'c. Can then tlio rent of a tL'iinre-holdcr he iorctvl np to tliat of an undor" 
tenure-holder'? The word ‘ similar ’ has sa\ed that rish. ‘ )Similar’ should tliereforo' * 
mean not only similar in (]na]ily, but similar in dei'n'e or class. Tiio rate.s pay¬ 
able by talukdar.s and those payahlc by lUiliivaliuiLf raiyats are dilVerent, and tho 
former canui)t be enhanced so as to be ci|ual to tlu> latter. The talukdar is en¬ 
titled to some reasonable jirolil.— Tlnro Siimlari Chairdriiin and others V. Anand 
Mohan (those Ohoinhy and others, 7 W. U., loi); Mnneekurnilca (?howdry y, 
Anund Moj/pc Cboicdn/^ lU \\". R., 2ir) ; Dyornm. v, Jihohindur ^fnraen, 1 Scl. 
Rep., Idb ; (Jopee Mohan ThaJrur v Itadha Mohan Ghof-e., 2 S'd. Ib-p., 17 ; Jaduh 
Chunder ffulder y. Johori. Jmshkitr, W. R.. (ISOl), Act, X, 71 ; Mohint (ihunder 
f)e V Gooroo Dass Sen, ~ W. 11., L’Mo ; Shoorit Snuilaii Debt v. Gopnl Lai XhaJeuVy 
19 W. R., 1 1;? ; Bidnt Dhnnopiit S>/i‘/ \. Goonivn Sin//, 1 I Moo. I. l->;»at p 468 j 
9 W. R., i*. (h, o ; Khnj(‘h tis/innUah v. Ohhoy Qhundcr Ray, lo Mtvi. I. A., J>17 at 
p. o2l. Similarly it lias licen held tli.al a liouladar eauuoi ('iihaiiee bis uim-howladnr 
to tlie same exfimt as his own rent lia- Iwcu euliaricfil. but only up to llie ordinary 


rate for similar lajid— Mirt/ njai Aloolcprje/t \. M/vnek ( hundpr J.htss, 7 Scl, Rep., 
4;{<). Customary rale the relie of i he old ] crL,oMmaii rale. We lind tbe first' 

, inculioii ('!' it in ■ ectlou (di. clause 2 of Rcuiilation V^Jllof 

Lt/stoiani ij in .. wlieje tin hhndkasht r;n\at*s oiUta is liabh* to bo 


IlI.l.I.K V«M 


canr'clb'd on ]u‘oor Ibai tin* rcu(s (jm.iI Uv iheiii willim the la-.( Ibrci' yi.’ars liava 
been reilueed below ilic rate 'f ilie n/rkhnnili o\ the p'O-eunnab. So an atictioil 
juircbaser under'-ection o, IJcciii.aion XLIV of ITDd, (pioied under seelion G ol 
this ,\c|, is at lilji'riy lo cnllt’ct from dejiend.mt laltiKdars, and from raiyats 
or culli\ators fif 1 111' laiiils b ( m f.irm, nli.-tlcrcr the former jiroprii'lor would 

ha\e heeii entith'd to demand acrordinr/ to t hr rstabhshpd usn/ji's and i ates of the 
peryunnah or d/bfrirf in ndih-h such lands may b/' situated.'^ Mr. (hdelirooko in a 
Minute fl>l ^lay reuoirlo'd : ■■ In ea'cs wlicre jioifas are set tiside or 

eanc'clled under ihe roles aho\e <pi Ued, a-, well as in other >imilar inslatice=, it is 
provided ibaf Die rent or nneuiie to I>e deniandi'd slml| lie lc|e)-|iiined liy' tlio rates 
and usa.t^e.- id' lie* pci.eium.ih or di'-nici, and the r.-dyat is cnlilled to re'piire a renewal 
of bis jtolta upon i ho-e lenii-. 'I'lii'. ^^ouid In- I'ry vme\eept ;oual)lc if, as is 
bore sup[)osed I'l the ions, Ihe proportion i>\ the anmiitl ]iroduc(j 

in money (^r Kind, s i>n'^t n ntintr the leM iiiu* demaiid.dile, as the due oE 
(ioveniUK'tit, eoiild uith ecriainiv deiermlnc.l, and if the rents which 


the landloril may propeilx a-K, aeeoid’n.u’ to the esialilisbed rab’S ami usages 
of the pereuiinah, ^\el•(' a<'eiirat''ly a^certaInal■!e. jt'or tlie intiTOsts of the 
cultivator ami ten.mt uould lie snl'licienlly pfoiecled ;ind seeiire.i if the eslahlished 
rules and jates of the per//tiiiiiah, .•lecoidine’ to vlocli he i-^ piononnced (’iiLitled to 
demand the reiicw.il of the lease, and aeeordmo to vloeli the Courts of #rustice 


are retpiired to deeiib' disputes ari-iii'f lieluc ti laudloi-il and tenant, were either 
known or aseerlaiiialde. Hut iliere is ri'asoii to ju'e-mne that ihe peryunnah rates 
are hecome very nneertain. In setawal casi's of uia^^nitndcwhiebwerepor.sevcring- 
ly r,ontested by tin* parties, it appciired from proect iliu;;s wbieh eame bclore tlia 
Sadar Dewani .\.lalats ^Ullle 1 sal in (!iat C'-iirt, that in a district or provineo 
in wliicli de|i>eiulanL talnkdars are partioularly niim •tons, no rule of adjuslment 
could be tliseoveri'd after the most patient empiiry eondneted by a very intcllij^eut 
public oftieer, l‘'rom Lin* proct'ediije;, liehl in imimn'ous oilier cases in tbe Courts 
of Justice, tlio satin* con(*lu,‘'iou may lie drawn respecting the relative .situatioji 
of-the raiyataud /emiudar in must districts. In some, indeed, a rule of adjustment^ 



m , 


THE RENT LAW OF RENGAL. 


[sec. rm 


^ay still bo fonnd in Tiill fnroo and actual operation. Tlio Ro^nlation of Benarea 
have maintained the lal)lo of rate-! of 1187 I’asli, and the Kanuiigo ofTice yet 
exists in that province for its ])i(‘'icrvidion. In the vicinity of Calcutta the raiyats 
have been, I undor.'-fand, supported l>y the decisions of Ailalats (Courts) in their 
pretension,-i to hold tlioir land-! \ipon the rents jtayahlo by them, or by the jH'rsons 
whose re)!resi'ntiitIvf'-< they ure, acnodini' to the bo-t j^encral mca.sureTncut 
*firhich was undortaben with the authority ^»f Govnn'nnicnt before the Perma¬ 
nent Settlement, and of which the record is unilcr.^tood to be preserved 
in the ollicc of the Collector of the 21-P(‘r.tjpuiui\lis. Other inrl}mco.s may exist, 
but they are few, and tin', po-:i(ion, as a general one, is nn'iu-.-tionnhly true tha^ 
there is actually no fUtTicient c\iih'iic<' of the rates and n-aoc' ('1 pcrijiunnaha which 
Can be nosv appeah'd lo for ibc doci-Ioji of (jin-tions belwceu landholders and 
raiyats.” ll(i llici‘('lor(' ])l•op^),^^‘d ‘‘tliat jiivooim .-liall he made by Hcpfulation 
for cases where prrijunniih rales are iiot .■i,-eei(aiicildt', which .should rc'^ulate the 
"pottas of Jchiidknshl or of oilier per.-on-- entilleil to a removal of llieir leases. 

.This will sil- iitiv snletiiiile a new ami ili-linile rule in place of ancient lait niicortain 

•hsages. To follou me, are Ihe | ule. [) | -lioiild propose witli thc'.«o views:— 

,il) Tn ail) insltmee where a Jchitdh-asbl nut/nf, or oilier ocenjiant or tenant may be 
entitled, under tlie e.\i^t iin; l{eL*,iil;ttion-. to reeoive ji ri isewed piptia, in eori 'e((uencc 
of the canceilinn- of former pof/oha by rea-m of .i pnhiic ,siile for the recovery 
of the arrears of reveiim*, or in eon-eppi'meo of any (ptlipw cireumstaneo rendering 

requisite the rpmew.d of |mp|I:is aceindinuc to the rail's of tlio pereninuih, as 

well as in every ease in nhicli llic hiiip|lio|p|er. f.ntm r. or maiia,i>< r, oi- oIIht per.-on in 

■JJharge of the collection.- aiil liori.cepl tpi i oUpsU. aei’orplni;.; to tlip* r.ite,; of llie 

iiri place of sulisisting eiigaep'im'nt : if in any ^ne!l ca.-e ph- inslanee, it .-liall not ajipear 
that <>stahlislied rate- arp- known in tin- pPM'^ntiiiali or oilier local iliv ision, vvitliiu 
which till* laml is -itnatepl, pir if tlio.-p* rate- -liall not bp* a-ei'rlainalple I'witig to long 
disuse or in-iirti<'ip'ut evuh'ms* of tliem ; thi-n, ami in eveiy siitli insLaue.e, the 
renewed [iiitla sliall '»■ granlcpl aii'l (lie cpplleei;on nnip|p', in llie e.i-e of an iiiplividual 

■^’aiyat or tenant, at .such rate or i.io - a,- are |iaid pir pavabh* fpo’ other land ipf siinihir 

description, ami a.-msiv a- may l'p“ of (hp''.ini>' ppi.ilny in the vicinity ; but in the 
case ot eaneelling ,i;i‘m-rally tin- piplta- ipI i1i'‘ rmiinltt am! (I'li.ant-i of tlie whole ('state, 
or of an entii(' mount//, p-r oilip-r bx-al 'bvi-i 'ii ppI tlie epiunirv. the new [lollas .shall be 
■granted, ami eollp-ciions mapip' al rate- ii"' p'sp I'C'lui^ i lip' liighe-t ratp']iaid for the 
same lauds in any one yp'ar williin llie [pp iipp'l ipI llnee years lu-t pa-t, aiitei-eplenlly to 
the dale of eancp'Uiii;; (ll■'ppn|as. (-J) I u t he ea-e of a dp-p('miant taliikdar, if the 
rent (^f the laivl bi* eoin|piilrpl aeeor'IbiL^ to i!ii‘ i.Mp'- p.iyablp; by raivals or cultivators 
for land "f .-imilar Ppialny ami ph'-ri iption, a ib-inet ;p>ii -hall be alhuvcpl fi'pimtlu; gross 
rent, in tlio ad jitsitm-nl, pif ila- jninina of -mli pl(']ip'iid;in‘ taluk at llm r.ili' of ton per 
' Cent, of tin' lalnkihir',- [pi-pitii. oi im-pina', ppvp'i- and alppive a vp-asinnibb' allowance for 
charges ot eolleel.oii, mp i piitl,n'.c to liip' extp'iit ppf the taluk.Tln'se recommendations 
were aplo|tleil and iiicor|'or.i|p'pI in l{p"_;nlalion V of 181:?. d'lie pi'p-amlilp) of this 
enactment, n’elie'l th.il it IimpI bi-eii plep'im’il .-mI vi-abh' 1 p> revi.-e the rule.s established 
regarding tlip'gr.uIt p<t jpoiia-; b) pi-ppprietoi- ol land jpayiu,!'revenm' to Covernmeiit 
to their tenants, am) al-ii ih.' ratp - at, which |pp'r-ons ]mrelia-Ing land at the 

• public .sales we O' entiilcpl i'i pppIIpxI ilieir ivnts, ami that tlip'ri' were grounds to 

• believe t.liat eoimideiMble alpii-p'- and p'pprp’--ii,ii hapl bp cn eivininitted by zemindars, 
i.talukdar.s, ami tarnier- pt| liiml [ i tin' e\erei-e ol ]ipiwers ve.-li'pl in tln'iii vvitli respect 
;to the distre.-’.s and -ah- p>f tlie j'lMj.ertv of I In ir tenants fpir lln- recovery of arrears of 
revenue. The Regiilmipiu tiien ilcelareil prp>]'netp)rs of land cpimpetent to grant leases 
f(Vr any period which they mi,idn pb'p'in most eonveiiieut tpj llienmelves and tenants, and 

, most conclusive to the impiPWi'ment of their estates. They vverti al.so ileclared competent 
-to grant leases to their defit'ndatit tnluLd.ars, uiider-farmer.s and r.iiyai.s, and to receive 
eon‘espoudin,g oiiga.gmneuis I'ppf the p;j) lucut of rent accordiug to such form as the 
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contrnctmfr jifirties mipflit iloom rao?t ponvcniont and most conclusive to theii^:! 
respective interests, provided however that this should not be construed to sane-' 
tion or legalise the imposition of arbilrary or iudelinite cesses. All such stipuV. 
lationa were to be mill and v<nd, but the Court-* W(!ro, notwithstanding, to mniniaia. 
and give eiXect to the dolinite clauses of tlui engiigetucnts contracted hetween th^; 
parties, or in other words, to enforce juiyinent of sums spcci/icnlly agreed lipbl^i.' 
between iliem. LVrsons attaebing land on the part of Omerniiienl, and purchaser^; 
at the public sales, were forbidden to annul existing leases Avithiu the 3 'e.ar on thft' 
ground that they were collusive without obtaining a decision to tin's ell'cct in a Court-," 
of Justice. The llegnlation then refenvil b, tiic provisions of the i>ie-existing 
law, under Avliich pin chasers al revenue sales were, entitled to collect, during 
the year in which the sale took jdace, whatever the former proprietor would have' 
been entitled to receive “ .-iccording to llie estaldislu'd us.iges and rates of the, 
pnyunnah or disiriet in nhicli such lands may be situated,” and reeiled that 
there Avas reason to belioAO, that, the pcryinntali rates had in many cases become 
uncertain. It accordingly provldoil tliat, win-u any knoAAii established perqunnah 
rato.s existed, they .slionld drtermiue the amount fjf jvnt to ho n-ecived l)y purchaser^' 
at public sales, and persons al tachiiig lands on tli<* part of (Jovernment, AvJiere no* 
such established porgunnah rates were buowii, potlas were to be granted, and the 
collections made acconUntj to the rate paifablr. for land of a similar description 
in the places adjacent. It tin* leases and jmltas of tenants of an 0 ,state generally^' 
which consisted of an entire village or fUlwr local di'i'ion, aai’H* liable to be cancelletJj, 
new potlas were to be granted, and eolleetions niad«* at rale.-^ not <'\e(’ediiig the- 
higbest rate paid for die, sann* bind in any one year within llie jicriod of thresh 
years next preceding tlie period al which tie* lea--e', weni eaneelled. In the caso* 
of dependant lalukdars, ifthere'ii were eonipnted ae<*ording to the rate.s payable" 
hy raiyats iU" eidti\atoi-', a d'dnetioii Avas ro lie allouad from the gro.sg rent 
{it the rate of ten per cent, for talnkdar’s iU'oliL, over and aho\c a reasonable alloAvaiice 
fur collection charges. 

Jn a lea'-e of a jiiiiglehoori hoAtla. tenure aaIu'cIi [irovided that the lands 
covered by it should he lield ri nt-fne for live vi'ars, ami that after .a low rate had 
been paid for oin* .\ear. llie pnura dnstoor should he paid, iheir intention Ava.s con.slruod 
to be that, inasinin-h as the rai a .it was hrinoing tlio-s* lands into cultivation for the 
first time. In* should for a eeritiin jterod either j)av no n'lit or semething less tiian 
customary rates, hut t he lamlloid did hv this l■.■n(^ Jiini--elf iie\er to enliance tha 
rate umler certain eirciiinslanees — lihurut VlmitJcr Aifch and another A’. Gour 
Jilani ])asi, 11 W. H., dl : (.ompare Ka.'trciiiudiJi Khondkar ^^udde All 
Turufdar and others, J 1 . 11., Mil ; ainl iluhnn Alt V. llahu Gopal Lai Thakuti 

11 W. lb, (*o. The riejil of an auciion-puiclia-er umler IJegnljitioii XHV'^ Olf 
17‘.ld, s. 0 , is limited to rai'-ing the n'lit of a lahik created by the dei'aultor to 
Avhat is deinandahle fioin it aeeording to the jieigunnali rales ]ire\ailing either 
at the time Avlien the taluk i.s ciealed, or at dn* time when the auetion-pnrcliasa 
takes place; and iie cannot demand any liiglier rent e\eu if, at any subsequent 
time, sucli higher rent be in aecordain-e aviIIi the ju'ev.iiluig eurrent rate— Mohini 
Mohan Roy v. Icha Moi/r l)i/.si and others, 1. L. lb, I Ca!., (112. IncA’cry part 
of India tlie Governnu'iit or iis alii'uee is dehaired, if not by law (as in Ihmgal) 
•yet by custom of llie country, from onbancing tlic assosinent of perm.aneiit icnanto 
beyond a certain limit. What that limit is must bo determined by the circumstances 
of each case, fii a suit by an enamdar, Jiolding mrler a grant from tScindia madft 
in 170^, against his permanent tenant for an enh.'iiiced rent, the Court, in the 
absence of law or contract to the contrary, anirmed the phiintllT’s right tO 
enhance the assessment to the extent to Avhieb, according to th(5 old custom of'the" 
country, ycindia would IniAc been entitled to enhance it, and upon a virtual 
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ftdmiftsron of tlio tlofondant, sillowo'l enlfanco.ment to tlio extent of onc-lialf tlio 
produce—1. •* I'uni., Mohima Chimdcr De v. Gooroo Das Seittf 

7 W. n., 

Tlii^ sub-section gives dlsereiion to thn Ooiiri. Tlje maximum is only provided, 

, and it, docs not follow fliiit the ('ourL shall in every case 
force up tlio rciir of a tenure to tin* customary rate. 

Somel-hiiig le-s Lliaii tlio ctivtomary rate may po.ssibly be 

^Iven. This view, however, is reielcrcil doubtful by siib-scctii n 2 , which provides 
that the Court can ‘Ic,I ermine a fair and <'i£uiL:ibb' rate only win re no customary 
rate exists. The <pic>tion then an''i‘s whi-re a customary rate d''es ovist, cannot tlie 
Court award a rate, whieh it thniKi fair and einidahle ? Or following the Great 
'Kent Case, should it be supposed ibal, wliere a cu-'iomary rab' ('M.d,s, that is the fair 
and equitable rate. F/d/; tlie Great lleni, (j.i.sej 1 ',. 1 ,. |{. Sii[)[), \'ol, 202. 

Suh-sroUnn {'2^ ‘. — ITp to stn'h fiiiiif as ihr. Courl thinks Joir nnd pquitahle—^ 

enaindor's power (o enbauec' tbe rent of nns'i'a'-ie tenant, is linrted. lie. cannot 
demand ni re rent than w'li.it i.s latr .and iwpiitable lecor'lmg to llic custom of the 
■country—r. li R,d Ibnn., 111 . in a -nil, for enbancemcnt of ihc rent paid hy 
^hikmi talubdar.-, the plaiiililV is iiouml to alTo.d lata (e. 7 ., the, rale paid hy 

J.tlfcerniedi.'ile tenants (tf ilic I'aitie ebi ,'-'1 U|„>ii wiiicli (I *' ('oiirl can conic to ii satis¬ 

factory conolusion as to ulial would )»■ a lair and <i|iiilaiile rate to he jiaid hy 
defendant: plaiiililV lte!n;t <Mnipe(eii( nn b-r--eition lo, A'-i, I .if IiS()2, to measure 
,fhe taluk and a.seerliiiu llie a^-eis — I'/rhi Oitxs .Vroffi/ (thotcdrif and ottun's \'. Gtdjind 
Mohan Ghuse. and olhcvs^ IM W. U,, 21.1. \\'!i> ii (be iiiidei tenants paid 1 rupee 

4 anuas to tin*, bowl,id.ir, Ic* p.iid 1 t aiina-^ lo the laiidbiid ; when tlu v paid him 
1 rupee 8 annas, it w as old \ tliat be ■'liould pav 1 rnpi'e to tln^ l:iiullord— 

JBharat Chunder Aich v. fto'ir Mnni l)a<t, 11 W. It,, dl. As to wbat is to be 
considered [air and oquiIalib; i.U(“, thi.i .-n!) .-.-i ti,,n sIionl<l be read sulijc'^-t to sub- 
Scction.s d anil I. 

Sub-section d : — Profit not I cos than irt per crnlum of thr. balance oflrr deduct¬ 
ing the coUrc! am rfnu'ijrs.- •"'\\w lx. I'l Gomii,'.";iini-is o!is. i\e that then' are in 
the existing law no I'xiiri*"^ pro\ i",!oiis i,ir tiui erbanei-ioeni of the reiiis of tenures, 
and that l.lic want of a .l.'limte emieimeul on (be pidnt lias frivi'n rise to much 
cxponsivi'litigation. Tiieseei.on- ol ile> Ibll ri'b-umg toibis matter are based on 
those drafled by tbe ('oinui ""lomT'. and lli,‘ ;rr,)und-on w liieh they rest will be 
best seen from the following evirael ll•'lm tie' ('nmmis-iriner-,’ repi.rt :— 

We lia\e,’ tln'y 'a^, ‘ piaoide,! tor die eiilianeemi nt of tbe rent of tenures 
end uudiT tenures. In emieimg iliaf, ni any ea-,' m wliiL-h >ucb rent is liable to 
enhancemeiil,-—tlmre aie ea in wliieb ii 1 - not ' 1 li.(b!>, -it may l»e cniianeed up to 
the limit ol the en-tomary rale ],avalile b\ por-on^ boMing similar tonuri.-s or nnder- 
tonurcs in the \ 'emit\, or, wlc'ie no -iieli eiisi.imarv rale ovi't'-, up to such limit as to 
the Court shall apj>e.»r lair and ei|iiiialile. bill '■) ibal. the prolil, oft lie tennre-liolder or 

■ Under-t.eiiure-bolder shall not (iu tlu'ab-enee of certaiu -pi-eial eireiimstaiiecs, to be 
noticedhcrcaller)e\eeed tliiri v p,Ti cntum of iln* balanee \vliieli remains afli'r deducting, 
from the gross rents ]>ay'ible lo bim. 1 be (‘\p,'ii-e-, ol collectiiig siu b rents. It may 
bo ohsaerved l.liat. .urording to tbe nib- eonlamed m soelion K of Regnlation V 

■ of 1812 , ten percent. <>l the balance )u-i iimmiomd w:is .allowed lolbe Iciiurc-holder. 

This seetiou was rope.ded bv Aei X oi itui, liy some oversight, no provision 

■ Sras subotitulcil l)y this .Xet (lioiigli ilu* piimajile, as being fair ami cipiitable in 
"itself, and Usu d by reason 01 tlm p[o\-i-,i,ii(j of the regulation, was, on several ocoa- 
. sions, acted upon by the ('onrts .ifi,-i iba( Ael w,is pasM-, 1 . li appears to a majority 

of us, after careliil consiilcratmn, tli.if the limit ol fc?/per (‘cnt. is too low, and we 
have accordingly allowed a higher limit, n.unely, tliat of a inaxiimim not excoediug 
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thirty per cent, in ordinary cases.* Wo Lave provided for tlio special and well- 
known case of junylehoori by enacting that, when more than one hundred 

bighas of land have been cleinif.od for reclamation purposes, mnn* than lialf being 
at the time unreclaimed, and tlie whole liuving been siibso(iuently reclaimed, the 
rent of the tenant may not be enhanced so as to leave him a protit of less than 
twenty per cent, of the net balance :riio\c-mcnti<mctl, and th«* (.’oiirt may allow hitQ 
such profit in cseess of twenty per cent, as to it a]>p(ar^ fair Jind ctpiitable. In 
order to prevent these mwv provisiojis trom working liavdslti]) by any sudden and 
great change, we have annexeil the following cheeks ; {n) tlie enhaneed rent shall 
not in any ease be more than ilouble tli(' p^•ovion^ rent: (M the Court m:iy direct 
that llic eiih.'ineemenL shall take eifeet gradually, or, iu other w<irds, that the rent 
shall increase yearly during tiny number of \ear.s not exceeding Jive, until the limit 
of the enhancement allowed has been ri'aehed : and (c) that rent once enhanced 
shall not be altered for ten years uijle.-^s on aecimnl rd' alluvion or ililuvion.’ 

“ The only further points ealling for notice in eouiieetion with these sections 
are, lluit it has been jiiovided th:it tbe leiiure-lolder's profits shall never be less 
than ten per cent., of the net bahuiee, that the provi>ioti reganling juiigU'hoori tenures 
has been inad(‘ap])lieable to Jill stieli letiuns inTvp«»vlivo of tin* area eomju-iscd in 
them, and tJiat a elaii-’e has bet'u added jiroviding that, wlu n .a tenure-holder has made 
in)])rn\enu'iU-i other than those n-fi'jjed t<i by tlie ('ommi'-^iouers, the Court may 
allow him such aiiMimit, by way of profit, as it thinks fit, pro\ided it be not less 
than ten [lev cent.’' (*V6/tr^ (Jomviittcti on tlm B. T. Bdl No. /). 

“We have made a <'ou-idriable alteration in scetiim 7, snb-seetion which 
lays down the rules to lx lolil)^^ed lo the Coiiii iu etihaiii-ing the nut of a tenure ill 
cases where the Uialter is ik.; i |^l^ eled for by coal laef, oi cu'^tom. It is now sim¬ 
ply eiiacted that the t, nurt shall uol leave tln> li'imie-holder le-s than ten per cent, 
of tin? [U'olils, and In lixiuglhe n-nt shall laae reejud to the cireniDstances under 
which the tenine wa- created, to tlie inij.rovetueuls made hy the holder of it, and 
to the costs and lisks of eollcelii>n’‘ {^Silccl Cvnuiidtce on B. T. Bill No. IJ). 


“ We luae in section 7 of tlii-^ (diapier inebuled aiiioug ilie luallers to which a 
Court mu'- 1 lirae regard in enli.iiieiiiy tin' rent ol a leuiire-hohler the questions— 
whether the tenure was originally graindl at a specially low rent for tlie purpose 
of reelaui.-itioii, and win thei aiqv fim' or ]tioinIum w.Ts paid on tlie creation of 
the tenure.’' (^Select Comuhltet' on the B. T. Bill No, HI). 

Till! margin of pV'lit aoimding to I he iiee|sl,ms should be fioiii one-third to 
one-sixth of thi- pro-- iint— Jodidi Chonder Iluhier Bh<tn Liiskar\ and 
othcra, Sp. W. li., Alt X, 71 : 1 ft. d. l‘. d. dl.J An iiiteiniediate holder’s rent 
should not be euliaiiei'd, s.) as to render Ins lioldiug allogeilier void of all reason- 
ftble profit. To charge him with full rail's of eidtivaling and resident raiyats 
would not be fair and equilahle— Uourcc Bcmnd. Dan v. Jtani Snrnamayi, G W. It., 
(Act X) -11 : Lima Churn Dull find another \. Cnudara Dthi. S \\'. 11 , ]H1 ; Alxinee- 
Jearnika Ohowdry v. Auand Muyi Choicdri/, 10 W. 11., iJld. Tlie profit of the 
talukdar should be IT* pi'r cent, aeeoiding lo Jiani Hurnoitniyi v. (Jouri Uromd 
3 B. L. 11. A. C. 1*7(1 ; and ten per eenl. and c!iaig-s aeenrdiiig to Buncho- 
ftand V. liur Qopal BhaJuri, 1 Sel. lb'[>., J !•>. 

Gross rents :—Bor abatement of rent viilo sectffm o'J, post. Head with sub¬ 
section (i). 


* Mr, JtistU'o I.ovinG;ci mentions, in liis luiniite •■a Act X, a ease in wliieh tn'o-thirds (he 
docs not say whcl her of the grosser net (■(.llcetioid') were given to (lie hiiullonl and the 
residue to the ruildlein.an. If the ealeulation was li 'o; iiimlc on the net collcciitius, the collec¬ 
tion expenses being at ten per cent., the midillcman got dt) per cent. 



THE BENT LAW OF BENGAL. 


[sio. X 


VIII. Tlic Court may, if it thinks that an immediate increase 
powf-r to order gia- of Fcut wouhl pi’od ucc luirdshij), direct that the 

luai cnh.'iuccrncijt, onhanccmciit shall he gradual ; that is to say, 

:hat the rent shall increase y<‘arly hy dt;groes, for any number of 
p^ears not exceeding livt;, until the limit of the enhancement allowed 
has been reached. 

, Compare with section M. 

IX. Wlienthe rent of a tenure-holder lias heen enlianced by 

^ , , tlie Court or by contract, it sliall not be again 

taay not beaiteu-afor ciiltaTict'd l)y tile Cotirt during tiie liltecn years 
flfteen years. iiext Jollowhig tile date Oil wliicli it has been 

so enlianced. 

Com[)arc ■\iili seel ion 117 

Otherjneidents of tenures. 

X. A holder of a ]K'rmaneiit tenure sliall not be ejected hy 

Permanent tenme landlord except oil 1 lie ground tliat lic has 

holder not liable "to hrokeii ti Condition on hreaeli of wiiicli he is, 
ejcctineui. under the terms of a contract between him and 

his landlord, liahle to be (jeeted : 

Provided that where tlie contract Is made sifter the cominence- 
ment of tliis Act, the condition is <;oiisistent witli the provisions 
of this Act. 

Shall not be rjecfetl, ifc .— Tin* lial'ility to cieetiueiii ol‘ (he liuldor of n motctimri 
iis/t'inniri ij.ir.i is to I'l' ili'lenoincil by lli(‘ condition's of his 
OuMi'i'. Jcii'C, and not, by t lie i>rovi.''ii ii< ol ,'-ccti<.n o ig5y__ 

Zlotiunt Tialoram l^ns v. Ji^gruttrunittk AlulUlc and others, i\) W. It., odt). TliO 
Court (Mitt*'r, .1.) idi>cr\ed : '• I In' di'lcudanl i-; llic In.ldt'r ol .a inokurari istemrari 
ijara and not a. raii/at. It tln relme clear tied Ids li.Unlily to bo ejected from his 
tenure i?' to bo dolei lulncd bj llic eondiiii>n‘- ol’ hi" b-.i^o, and not by the provisions 
«ho\crol'orrcd to. Is'ow I In-rii^d ol re-t'uliy n served liy lliep<itl.i, by which the defen¬ 
dant’s tt'iiuiv' wa'^ ere.ded, e.in, under tin- evpn^s O'ruis of that doeuiiieiit, ho exercised 
only w’lien tlien> i-^ .-m arrear ol ri'ul dn<' al llieo’idol I lie j ('ar, llio words being 
u.scd Sal tamamtc. Ahhirer. Il aj/jicar", liowevv'r, tliat the present suit for ejectment 
was brouglil in the iiioiitli of Asur, that is to say more than two months previous 
to the »>\p\ratinu of tin; Velaily vear, and the arrears claimed are admitted to be 
■^arrears due for lluee ])revious mniitli'^, I'iz , dyie, iJysak and (,'hyte. luider such 
eiivum-danees, it is clear that iheaiieai" I'amiot be treated as .•iro'ars reuiaiiiiug dne at 
the end of the year, and that tin' plaintllV" elaim for ejeetmeni, so far as it is based 
upon the uou-|iaynieiit llu reof, iiinsl neee"".irily fall to the around.” The .same 
principle WU" held a[)plieable to talnlolars. ,Vet N’lll (^11.1’.) of ISliO does 

not apl'ly n> the ea'C of a talukdar who has power to transfer Ids land, 

and is liaiih*, under the leim." ol his kalmlnai, to iniinediale ejectment in the 
event of delanlt. 'I In'ipie"l ioii wliether ;i talnlvdar is liahli; to ejectment must 
bo determined hy the provisions of Ids lease —Munitaz Bibi v. (rrish 

Chunder Chotedn/, - W. li., .">7(5. Oidy .‘i reversioner and thoso having somo 

intoroat iu the, e.slale e-mi contest alienations hy Iliinlu widows of shares in a 

hereditary mokurari tenure. 'I'ho zciniudar may, if ncce.''sary, cause the sale of the 
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icnare for arrears of rent, btit he caniiofc take khas possession by force— Uarndhiii^ 
Shaka and another v. Raja Rajkrista Singh Bahadur, 18 W. 11., 400. When ^ 
' party who makes a mokurari pjr.anfc l>as ononifli in Jiim to feed th.'il grant, tfif 
make it substantial and valid, he raunot, in a Court of Equity, be nllowod afterwardfil 
to deny its cfficaey — S//ed Amir All and others v. Heera Singh and others^ 

W. R., 291. A mokuraridar who has got liis lease from the nienibors of a 
Hindu family who arc; in aetiial p.ossossion and managing tlie joint ju’oporty, cannijn 
bo rejected or intorf<*red with by another meml'er not in po«;seS'.iou, unless it can 
shown that he has aeleil dishonestly— Pos//rt« Barn and another v. lihotoanee 
Sitkttl and others, 2t W. R., dlJ). I'lie only [)o^s( ssioii that a ;5oniindar can 
after a decree for resunqiliun of the lands in (he po,■.session of a dependant talakdar|s 
a constructive one derived from (he reeeipt of rent ; nor can ho sne lor aii injunctio^; 
to prevent the talukdar from eonnnilling ua^te —Mirtineeram Ghoiedrg and others 
Baboo Ounesh Dutt Singh, S]». W. IL, 27o. In asnil f<ir lln* caiu-elment of a lease o# 
account of a fn-each of it ^ conditions, i he breach com[>laIni‘d of consist ing in the noti-payi»fe 
nient of nnit for a ])articnlar (leiiod s[)L'eilied in tlie Icmm-, llie l(‘ss(!i; is entitled to avalt^i 
himself of the provision in seetion -Vc.'t X of J.SoP, tliat sect inn aiipiying to allsuitS/ 
for the ejectment of a raiyot or for (“aneelnnnit of a lease for non-payment of rent —JatS 
All Chowdrg v. Nifi/nnund Bose, 10 W. |{., I’’. r»., 12. So a,-, to section .')2, Act VITt 
of 18(>9 (li.C.) whieli corre.-.ponds lo seel ion 7.S, Ai‘t .X— -Shaih Abdoor Bnhaman F.- 
Dignmhari !)nsi, IS W. li., t77. Rut applicaltlc only to raiyats and not to taluk-i 
dars —Mnmtaz liihi v. Qrish Vhunder (Jhnivdrg^ :!'J W. It., ;17<). Where in 
perpetna! lease thcia* was a e>>nditioti that, on delaull being made in payment of 
certain nnnil)(M' of iu.-lalinents of rent, (lie lea-c ^bonld be void, it. was belli 
in a suit under elansi' o, section 2.5 <if Act X of IH.')',), for eaneellation of Llie lease Oli,^' 
account of a breach of tin- e ni litlon, (In- lr‘-;-.ei! was enliilod to the beuelit of sectioti^.' 
78, even though the defence si't np wa-. fabjc in fael— DuU, Chnnd v. Me.her Ckand/ 
Shaba and others, 12 15. L. R... I’. C., -V scjmtni was granted to 15 by A whcf!^. 

held a dnrpntni containing tlic following condili-ms, w/jr,, ‘-I slndl pay rent month 
by inontb ; slmnld 1 fail in that I shall jeiv iiitciV'l on iusUilmeiits ovcrdui) at 1 - 
])er cent. ]ier iinnitb. i .^liall jiay the reni In full the <•](>.,.• of every year. Should 
I neglect to make llie paynn-nts, you will, of your own aulhorily, fake over posses-!., 
sion of the -Jaid dnrputni taluk after the expii-.atlon of one month of the next ’ 
snccocdlng year, and I -ball have no eoniidaint against your doing .so.” Upon, 
non-payment of rent for tlie year 1281, a, .-^uii, for klia' pos^es'^ion of tlm lands,, 
was brought against A and 15. Tlie deb ridants elaiincd an equitable, right tOi' 
pri'vont forfeiture l»y jiaying all arrears aecidiiig to the terms of the dniqjutm, ' 
together witdi all eosts. The (.hnirt (I’oiitil'ex and .Slellonidl, .tJ.) oliserved : “ Wo’- 
di) not tliink it m-ees-ary to deenle in this ca-e whet her or not the provisions of ; 
the Rent, fiaw.s aetnally ajiply : beeaii-.c wi'tdiink that.. e\en if they do not in terms ] 
apply, we .arc bound l»y analogy to Ibat buv (o ap[ilv in lavor o| the delcndants,-^ 
an equity similar lo tb<'eqiitfy 1 here given. \V^e, ibiTelore iliink (bat if the dofen.;^ 
daubs l^ay tlie whole of (.lie rent due up to the pre^ee.t (iiip'. witli interest according|{ 
to tho stipulations of (,he original kabuliyat -nid poUa, and al-^o pay all the costs 
of tho procci-dings in both this fjourt arnl of (be ('o!ir('' below, tlie plainliiT ought not- 
to have khas ])os.sessioiv decreed to him — Miditoora Mohan Pol Chowdrg v. liamlai, 
Bose and another, t O. Ji. 1«.,, -1H'.). Wlien- in mokuniri 1ca-e. (,iierc was a conditiOil,; 
tliat, in e.-i.-Ji* of mui-paynient of one year’-j nuit., ami itr tailing into arreafs^'j. 
tlie mokurari settleini-nt was to be, cancelled, and (b-lault wa^ lu.idi- and a .suit foF> 
cjoetmont W’as bnniglit, it was held tliai indcpi-iidenily of (he iieut. .Vet, tho? 
defendant slioiihl be allowed in cquKy a refi'-on.’.ble (inic to jiay the landlord’s dues 
in ovdiM" to prev(-nt forleiture. It was also In-ld that tin; provi-ions oi section 52 e 
of Reng.'il Act Vlll of 1809 arc e.-cm-tlv similar to tbo.sc of section 78 of Aet Xy 
of 1809, Jiiid applieal'le to the oa.so of a mokurari l< a-=c ; tuid therefore that a dccrcet;'< 
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|ftS8t’fl in conformity tliPiwvitli, whicli allowed fifteen days for tlie payment of the 
of rent found duo and interest tliereou was a jjfood decree. Under the present 
a iiorinancnt lenure-liolder.is not liahlo to ejectment for arrears of rent (sections 
^ and 00). 'I'he decision of Mnmtnz liihi v. Grisk Ohunilcr Choicdhry, 22 W. U., 
j^6, was dissented from under the authority of Duli Ohand v. Mehcr Ulintui SahUf 
IrSS B. Ij. Ii., 4:iH ; Mnlmnrd Amprr and another v. Vertjng Siuff and oiherSf 
t. Xi. It., 7 C!id., otiO. When a zemiiiihar sues to set aside a mokurari deed .set 
Ip hy defendant, and to ri’corer ]ios''es!<Ii,u of tin* hind-- eii\('red by the deed, it 
^ upon defendant to df'l'eat that ri.Lriit hy the errant of an intermediate 

l^ure, and the ease must lie <lecided not on the defect of f (le plaintifl’s title, 
rat on defendant’.s right to hold under a |n'r|)(,tu;d and hereditjiry tcuire at a fixed 
Kpt-^RaJah 8aheh Perlhnd Scin v. liaOn Ttuillm Shif/h ; Knlce Persad Tricari 
if4 Hajah Saheh Persad Singh, Ac., 1:> \V. U , V. C ,, 2 W II., .»2r) ; 12 Moo. 

; 2 B. \i. It., I*. Ill ; Teknelnce, Goira (''ooinarec v. 3Inssamat Saroo 

pMmaree and others, W. R„ I’. ; 2 1’. f. R., SuO. Tn .a .suit hy 

gCfortgagees under a zuripoh.iri, not only for ]iosv|.-:,,i(,iij hut al.'O for sotting aside 
fc'’hlokurnri le.sso which wa^ alleged to have hceii granted hy tlu' mortgagor prior 
|bi tho uiorteage, and under uhieh defeiidantH had heen in jio.sses.^ion for some 
in accon..nice with .a Magistrate’s order, it was h' l'l th.'it the onus prohnndi 
An tho plaintiir in iinpe.iching the validity of I tie nadcurari : hut this having 
Heeh done, and .a strong pt imd faen. ease made r'l:*, the linr'leii was ! hifted, 
Ihd it became ineiimhetd on delendaidto sliow tliat the mokurari was granted 
^forc the zuripc.shgi, and gr.auted ItQnCt Jldc for a re:d eotiseh'ration, and intended 
he operative as hI't^^•('^'M ih.' mortLj.igor aiid tho h’--^e<'— Sham Narain and others 
i('. She Administrator-General of limgal, 2.‘l W. R , R. Ml ; d P. C. R. (>t, 
uitnitntion does not hegiu to run in f.•l^orof n niokiiraridar against ihe zeifiindar, 
ijlritll the latter has had notIci- that lln' f.'rnicr (' (ini-' mi'ler a uiokttrari grant— 
Sj-.P. C. B., Sod ; 11) W. R., 2.‘»2. (Tom! .dio\c, 1 >. )H'iiil:inl tahikdars re-admitted to 
tfewpoviiry settlements arc not liahl'' t" i |.‘(•lnu"lf at the eh..-e of ilio>e ^I'ttlenients-— 
^uro Guhinda Das and others I(<ila t'/nnid Shaha and others, (I M'. R. (j\ct X) 

; or t'O lorlc'itnri'ol then- le-oes !iy -mij'l. o-uitilng foil . id their temporary 

ij|$ttloinents — Junmen/og Mullik and olheis Giintjarniii .Dult and another, 21 

W. B., 2t», 

... In a suit, for arrear- of rent hy a moktiraiidar againd his dur-uiokur;irIdar, 

it deerei' ua- pii'Si.d ejeMoog (hi- latter, :ind as a eonseiitienco 
§!.■ am puh teiinre "I the d'ii‘ iiin];iii .'iridar nas eaneelli'd. It was 

Bpld. that a mortgagi'e from the diP’ niol,inaiiihu', nho had. ]ir(-vii.ndy to tlu' ri'iit 
|tBt, obtained a (h'en'e on hi.'inoi {!',.|';i and p'oeha-ei hiiii'-elf at the auction sale, 
^hd who had not lieen made a I’.o't;. to the rent ^mi was (‘iil it led toijuestioii 
Iw suit the Validity o) the decree ohiaiiii'd m the o id .^iiit ordering ejeetmeiit 
1^ tliG dur-niokiiraridar —ilndhoo Prasad Si»i/h v Pars'iun Itani and others 
, Xi. B., t (lal., 020. I nice ih.. ...de law aa it exi.sli'd hefon* 1.'''22, a taliikdar 
juhl not be disp.is.se'seil at tin- will i>l t lie pniidia-er ; hs' was at nu".t lialilo to 
iy tlio full pergunn.ih rale, aiid e(.iild only he I'ieeted after ri'fusid to pay the 
l^hanccd rate; Imt under Regulation \I of 1^22 dejiendani talnk.s created 
nbjSeipieut ti) tho Deci'iini.d .^etlh'me.it wei-e ladile t,-. lie wln'lly a\oided and niinulleil 
|||^ the option ol the pnreha'.er ;ii a ..ale for .arrears of (io\I'rmnent re\enuo, 

™les9 they fell within the cla..s eunteinpl.itetl hv sectuui ;»2 of that Regulation_ 

^hajeh Asanullnh v. Ohhog ('hamn h'oy and ofhrrs, Rt \V. B., I’. C., 21; Khajeh 
^stutiillah X. Knic.e Mohan Jliiktjyec and another, 18 W, R., .10’,) ; vide notes 
l^der sections G and 7. 

Proviso Tide sections t:.-, and G(I. Xo condition of forfeiture 

fe for a nears ('f rout will he valid after the conmicneenicut of 

Act. 
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XI. Ev^ery pcruiaiieiit tenure sliall, subject to the provisions 

Transfer anci tran-?- Capable of‘ being transferred and. 

mission of peimauuiit bcqueatticd ill the sauie manner and to the sarni?.’ 

extent as other immovable property. , j 

In the TransCer oC Proporty ,Vob (Act IV of 1882), “ trails for of properl;^*- 
moans an Jict liy wliicli a llvinof porson oonvi'ys property, in[|- 
■* • prosont or in fiiLnre, to om* or monj otiior living persons,„ 

*or to himself and one or more other living persons, and to “ transfer property*’ .is.,'- 
to perforin such net (soctiim 5). 

“ Immovable j>ro])('rty” in Aet IV, 1882, “ does not ineludo standing timber, 

, ,, trrowiii'f crops or grass.’’ linmoNable property” under the,. 

nuvom i jj)ojinfi/. li^.j^isiration Act ‘‘ includes lainl, buildings, hereditary^ 
allowances, I’iglits to ways, lights, fcirics, lislicrios or any other benefit to arise ouf 
of land, and tilings aUaelieil to llie earl It or pcrm:in<*nlly fastened to any tiling 
which is attached to the eardi, but not si.amling timber, growing crops nor grass” 
(section 8). ‘‘Altaelied to the eartb'’means in Aet .1 V of 1S<S2—(/i) rooted in the 
earth as in the ease of trees am! shrubs ; (fi) imbcdilod In the earth, as in the Case 

of walls or building; or (<•) atlaelieil to what is ^o imbedded for the permanent 

beneficial enjoyment of that to tthieh if is attached.” 

A tenure, however, wliieh i" neither lieritalilc nor held for good, is not a 
penoammt tenure (clause 8, section .8). NVhero a clause il|, 
^ Pcrmininif fcini^. fhe haluiliyat of \iliaf was a mokurari lease acknowledged a 
power in the tJovi'rnment t.i piil .in eu,| to the- lea^e at tlie end of one ycarj" 

blit the ('MVeniinei)t bad iio( done -o, it itas held that, although it was notr 

prupenly' a imikiirari iiMsnoK h as praetiially the (iovi>riiineiit could enhanCOi 
the I’eiit, it iiiusi be regarde>l, ai long as it Mem on, as an hereditary' lease, 


a moiirani pel la, ami that 


niteri'st of the grantor, which had nofc 


been determined by the <Jo\enniienl, was ai* In'refliiaiy inlerc.sl, there seemed 
no reason mIiv upon the eoii,"!rueiion of the poli.i in ipit'stion, it shoiihl be held 
to be limited to the liie of the grantee — Lrlchraj Ud)/ and others v. Kunhytt 

Sinjk and others, I. L. I* . 't (.‘ai , 21'i ; .8 I*. (?. U., ].') ; 1j. R., 4 
I. A., 228. Althoiieh a, nraiit of a itiokniari hume in lieu of maintcnancd 
may' be n“'iimaliie by tli‘* n'laiitor and hi-' lieir.-', yet it the grantor or any of 
liis siteeessors reeeiw-i ili-'tiirU iionee oi a. elaiin on the port ol 11n‘grantee to hold, 
in perpelinl V and m>t ':,iili;i'e| to re'uuipi ion, ftml allo'\- t.welve years to go by; 
witlioui contesting''iieh el.tiin, he (•'iieh gianior or ^nece-sor) will be liarre.d for th^' 
time of his own eiijoynieiit —/h-Artn/i/fe Itahoo v. iX/linoiu Sirit/h Deo, 1. L. 11., d 
Cal., 71)o. Ill I 7118 a iiioknraii ji 'ila ijf a, [loriion of a, zemindari was granted to A at 
a consolidated inimua of I’s. () for the teini ot four ye.-ir.s, and at a. nnifuriu rent of 
Us. 2r> from the evpiraiioii of lii.il perio'l, to be jiael ye.ir alter year. Tito potta 
provided that the inokuraridar shouM make iiujnoveinents , that profits arising 
tlierefrom should helong to Inin and not to the giantor, .and that he should not 
dispose of any jiortion of t,he laud granted without i)ermi''sio)i of the grantor. 
Ko words of inheritance were imed in the grant. I’he grantee died in 1875, 
when the lieirs of the grantor sued to recovi'P po'-"i‘">ion ol the estate from the 
heirs and assigns of A. 'L'h..- defendani- conti-mled that tlie grant was tran.sforable .and 
hereditary ; that A, his heirs ami a-"-igns were entitled to it in perpetuity. It was 
held that the grant was for the life of A only ami not in perpetuity— Sheo Prosati 
Singh v. Kallg Dass Singh, 1. L. U., 5 Cal., 5l.‘5. The use of the word wohw'ari 
alone in a lease raises no presumption tliat tlic tenure was intouded to he hereditary, 
and therefore, in order to deeid .* w'hethcr a viohurari lease is herdlitary, the Court 
mu.st consider the other term,s of the instruinoiit under which it is granted, the 
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fsircnmstaiiccs unJt'r which it was niado, ami tlic intention of tlie parties— Ib, 
iLands belon^fiii.ij to a zpinintlari f^rautctl by the zemindar under an absolute hereditary. 
mokurari ttmuru dw not, on the death of the jirautce without heirs, revert to the 
Jisemindar; nor does the zemindar, under .such cireumstiiuees, take by esclicat a 
tenure subordinate to and earrii'd out of liis zemindari. Tlui C*ro\vn will, on the 
failure of heirs by Ute general ])rero<;ative, take the ])ro})ert.y by escheat, subject 
to any limits or cliarLfes alTectint' it ; and there is nothin,!; in the nature of a 
mokurari tenure which slionld present the Crown from so takim; it— Sanat Koomar 
V. Memmut Bahadur, I. [j U., I (iai., P. C. ; 8/ieo Btrsad Sing Kally 

J)a» Sing and others, Ti (!. L. It., l:>h : compani al.so L. H. d 1. A. i!’23 ; II Moo. 

I. A. 2-17; 12 Moo. I. A. 2(;;j : 11 Moo. 1. A. 10 Moo. r. A. l'.)l ; 7 

B, L. R. 211 : (> li. I.. 11. ti:.2 : r, P,. L. )l. firJ : lb L U. 22(1 ; 21 W. R. 

176 ; 10 \V. R. Ill ; 0 W. It. (‘.b ; 1 \V. It, b, Jbtl; Mardi. 117, 111), 330. 
Vide notes uinle.r elan^e (S) .^eetion b ■inte. 

XII. (1) A transtoi* of' ji tonuro by salo, gift or 

: Voluutar. traii'-fer v,£ lUOrtgagU (otlu.-l* lIllUi ;i tl’llllSrcr ])>’ Sulc 111 
permaucut ■ .'rune. (‘XC(.*lll/lOM o! :i (IrtTco or by MlllillUUy salo nilflcr 

any law nilallng to |»:ifui or otiicr tt.’imiV") can be made only by 

a registered instrnnionl. 

(^) A regi^t.<*rln<;’ofliciM’shall not rcoisfor uny iiiRtrumcnt 
purporting or ojH'raliIm‘Io jranslhr by sale, gil'i oi* mortgage 
)?crinanent teunre mdcs'- Iiicre is p:iid lo Ijim, in addition to any S. 
fees j^ayable under tiu’ Ai t loi* (lu'tiiiK* ]»eing in force for the regis¬ 
tration of doenmonis, a pnu'i'ss-li.'c of iIlc ])r('scribed amount and 
R. fee (iKiveinaftor called ‘'tlu' landlord’s ice’ ) of the following 
amount, namely :— 

(o) When Vi'iil is paxubb', iri respect ol llie temm;, a fee. of 
two per cr'iiUim on (he aininnl rent ef the, huiure : ])ro- 
vidcil ibal no such lee i-di.il! lu' K'sn llian one laipee or 
4 mon* llian otic liimdrt'd rupees ; and 

j ' (I/) A\ lien n-nt i^ not jrayabie in iv.sjte.cl of llie tenure, a 

f(‘i' of 1 wo rnpci's. 

(3) \\ lum file ri'gi^l I’ation ofanv such iustrument is complete, 

tbc registering ollicer ^hall send tv) ilu' Colli'elor the landlord’s foe 
.and a notice ot I he, l raiisl'er and rigi'.t ration in the ])rescribed form, 

. and the (h*iii‘etor shall eaii'-e t.bc fee to be ])aid to. and the notice 

rto be sorveil on, the landlord, in the preseribed manner. 

• *■' 

Sub-section (1) :— Itrgistr^'ed i' di (iiu-d in IS of .swiioii ;b 

Instrument mi‘uii'> ii U"n-i"-'La,iuoMl:ii v Iiisinimciit.” (Seclioa 8, Act IV 
,l[>fl882). 

•j) I'lcuoc lie vcrbsl pfill .'.•di' or morn;:r.;c ol :x pcrm.-iiu'ut tciiuvo would be 
I Oral transfers in^ vcM. Ibit riiwi, !) ,.f the Tnimr.-r of Property Act pro- 
'"palid, MtU". Ili.it :i imii'-lor of property mny b(! iiuidc without 

? _ „ V 'n’ltiii!; ill eveiy es'C iu whieli a writiu!; is not expressly 

.l^fHJuirod hy hiw'. b.i in tbo ea-^e ot t:im;ib1e imniiivable ]iii;perty of a value le.ss 
.^haii 0110 liuiidietl iiip'-t'.;, .siicli (I’iiU'ti'r -all') may In' made eillier bv aroi;i.’vtorcd 
.instrument or iiy df!i\t‘i’v ol tiu' [iroperty and ilelivery of tan{;iblc iimiiovablo 
property take.s jilaei' wlien tlie teller pl.ice-) tho buyer, or siieli person as lie directs, 


.and a notice ot I he, l raiisl'er and rigi'.t ration in the jirescribed foiT 
and the (hdii'etor shall eaiiMi the fee to be paid to. and the noth 
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in possossion of the property (Sortion 51, Transfer of Property Act) A tenaro' 
w/iidM.s not a permanent tenure u-fti,in the me.-mm- of thr Act way hmever 
be ti-H/Ksterred orally or by iinivi'isurod document, unie.ss barred b/ tho Registratiot 
Act. I lie traii^ler ot his tenure liy .a pnlm’dar imt binding on tho zetnimlar^ 
i7n/ess made .sfr/ei/y in accordance with the pro\isionst.f Ite-ularion Vilf of 1819— 

IFa^xo/t r. Coll<-c/or of id jSloo. 1. A., Idi).i 'B. L. U., V. C., 48; 

J2 IV. 1{., R, O., 42. 

Suh-seefioiis (2) and (2) : — “ VV'’o haro in portions 12 io !(> of tho Bill so far 
altered tho system of tho registration of transfers of, and sneeeNs/ons to, jiennanent 
tenures as to jwnvido nioroly for onahUng tho Jandlonl to register such transfers., 
instead of couipeJlin*,'- Inm Io do so. 'J'he Bill in its previous .sia^'es proviilod for a 
compulsory system of req;istration by tlie landlor<l. This, it was objected, would not " 
work satisfactorily, espi'cialh' as the landlords of many teiiure-liolders are poor and 
ij'iiorant persons, lia\ ini' no re.irnlar oiHee and no inoJing of establishing one or 
maintaining a snit.ablc* regisier. At the same time it was pointed out that the 
establislmieiit of an olllcial registry could confer a great henofit on all concerned^, 
and especially on the, landlords, who might, if such a leglstry vere establi.shed, be 
allowed to realize their ri'iits by the pioco^s of snnimary sale which is now available 
only in the <’as(* of a limited ('lass of l('nnr(‘s. A Hill for tho estahlishment of an. 
oflicial rt'gistry is at tliis inonu'iit heforo tht* Iieng.il Legisl.ative Council, and th6 
ohjefjt we hav«'^;et hefon'ourselves in iveastliig (he ]'ni’iion of our Jiill now under 
consideration lui‘< bc-i'n p, Irame, it-? proiisions in sneh a iiiamier as to socuro to the 
Collector, yho di be tin*'iltieer i nini-’ltd witli the preparation and maintenance'' 
of the ollieiiil legisli-r, earh and aeciiraie iid'ormation of all transfers and .successions'-; 
whieli may Ironi lime li' t;iii<' take pi \Vr iiaye not. overlooki'd the fact tliat the 

.suhsiituiion of iilliei.'d I'egi'.iration fm I'lra'mn in the landbird’s sherista would 


de])ri\e tlie land! >rcls nf (lie fec' whi vas Mwed t'> allow them under the Bill 
ji'! originally fr.-nin'il, and nlileli, it I !iey ennimoidy realize at present, 

iliough in nio^i. ea<es wiilioiiLanv ’i\.iiranl of iw. We think (hat the foes prescribed 
by the Hill in !(< earlier sl.igi'- may well In- ]uiid to the landlord, even though 
he is to lie relii-\ed of (he ibity of re;, -tr.'itif , The provisiniis wc have inserted in 
the Hill ill order lo give efieet t- t!n--;e \ lew-are as follows :—First, as I'cgards 
Voluntary transfers (scetioii li*), (la; ' sL plan has appeared to us to be to 

require that eM'iy siii'h ii.ui'-b-r shall lie ogisiered umier tho ordinary law 
relating to tho registration 'u' doeinnoni It is mdorsiood that tho Local 
Covc'rniueiit nill make all ai i .ingomeiit - rei ui'ite for faeilitatnig tho registration 
of .siieh tran-'fors. 'I'lie part’cs apjilving hr logi^lratioii will bo roijuiretl to pay 
to tbo regi-toring oKiei r “ (lie Ian and a iin)eos--l'oe for the service of 

iiotico on 1 lie L'lmilord. Witeii tlie rcgi'tr;iti"ii lias been coin]i]et'‘d, the registering 
olllccr will forward to llm ('olloelor t he landlord’s tee and a notice of tlie transfer 
containing all m ee^sary jsiiticulais, and the Collector will lhor('U[)on cause the 

landlord's fee to lie paid to (he I.-indlor I and the noi.iee to bi; served upon him, at the 

.same time taking any sueh steps as may bo pre'-i-ribv'.l iiy tho I'leasuro now pending 
before'tho Heiigal ia-gislat i'c Coun"il for the entry of tho transfer in his oilicial 
register. When a transfer laki'' place by "ale in o\;('ention of a decree (sections 13 and 
li) the procoilure, will bo substantially similar, (lie iiolioe and tlio foo lioiug sent to tho 
Collector by tho Court, except that, following tlie linos of the Bill in its earlier 
stages, we have not provided for tho }):iynt('iit of a. foo to the landloril when the sale 
takes place in o.xooutiori of a decree for arrears. Jii the only remaining case of 
transfer, namely, that of transfer by sunmiary .sale, t^ie Collootin- will have in his own 
office all the information ro<iuisite for llu' ]utr])ose of registration. When a 

snocessiou to a iievm.am^nt tenure takes jilace, the ]»arty succeeding will be bound. 

(.section lu) to gi\e notice lo the Collector aiv.l pay to him the landlord’s fee and 
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^ procPSSi.iVft !il)ovc rcfcrml to, and tlio Colloctor will tlif’Ji proceed as above de¬ 
scribed. Ill order to conijiel tlie person .succeeding to conijily with the provisions 
pi this .section, we have rotuined, for the case of snecc-flions, the provision of 
jection 1« of the IJill No, 11, under which a person suececding will be debarred 
from recovcriii!' his rent by suit, distraint or otherwise, until lie has given the 
aotice and paid the ices prcscribid.” {Salect Committee on B. T. Bill No. III). 

These changes have been inlroduecd for section iJd, Act VIll of 18G9 (B.C.) 

and section UT, Act X of IS,')'.), ubich ran as follows : 

The old Act. £. tiiliikdars and other persons possessing a 

permanent transferal lie intcr<’'it in land, iiiti'i'iiiediate between the aeiiiimlur and 
cultivator, are requireil to ri'gi^-ter, in the sberi-ta of the zendiidar, or sujierior 
tenant, to wboiu tin* rental of tlieir taluk' or teiiiirc'i are payable. All transfers 
of such taluks or Itunire^, or [mrtioiis of iIhuh by sale, i>ilt er otherwise, as well 
iis all successions thereto, and di\isiiiii' aiMDiig heirs in ca'Cs oi inhi*ritanco. And 
fevory /.einii'diir or siiperini- ten,mi i-; ie(jutreil to admit to re.gistry and otherwise 
give ofTect t" all such transfers when made in gooil faith, and all such successions 
pthd-divisim ^ ; l’ro\ided that nc /^cniindar oi' ■superior tenant shall be loquired 
to admit to registry, or gi\»‘ edVi-t to any divi-, oi or distriiintiou ol tiie rent 
payable on account of any ';neli lenui'c, nor slinll aii\ ''iieh division, or distribution 
of rent be valid and binding without the con.'imt in vriling of the zemindar 
or superior tenant.” 

•< CJiuhT tlie new law no zemindar can now wantonly ur dishonestly ignore 
the purcliaser, because he will get a notii-e of the purchase (Uroiigli the Collector. 
.Questions aliout tlie service, of notice nill, hoi\e\t'r, rise under tin; new provisions. 
Where, however, the landlord's fee b-i,' heen de[io.sited by the transferor or transferee, 
the presumption will be tb.it ibc notice has l>een seioed. 

When lu.wever the landloril'', fee b:i' not beiMi de|posited, or the transfer lias 
• («) The ii/niniJi-nt In-mi made by ;• I'i-gistcicpl luslnimimt, but ibe zemindar 

TCf/ifttcatinn (hn lias reC''g’uzi-'I (be .ransU'i', 1m cannot retract and sue 
revogiiifinn ol (hi tmi- pi.s ob! tenant, lie is e.'ioppi'd by Ids own conduct. A 
aney hg htiitUorii zeiiiinlar iu.i\ rp-i oi;in/.-* a tr.msfcr by na-civiiig rent from 

the transfi'rcp'---AV//j/* KonDiur (Jl/./Sf v. Ktnin d 0,'iiui</rr llaiirrii, Sp. W. fl., Act 
X, 11~; Dwai Rinj \. Al/rmt/. lb NV, lb, ; Dhnnpiit Sing x.Velleyet 

id., "Jl 1 ; Aniii)ilimu;i Dn.si \. MoIini(h-({ti'it\un Duns, i'k, f^tll ; Ilanooman 
‘Uass V. Mii'ist. luioinn uiiji> lli-t/i/vi. 1 2b(j : Aleak Jan Alunski v. Kuru~ 

nanint/i Ddn, l>. h. It, I. A /,<-miiikir lu.iy by acei-ptin.g nut a'Si-nt to a 
transfer wiiich iiiv<>l\p'.' a siibdiM-imi of a ip-nnic —-liharut CknnJcr Uoy \\ Onn- 
ganautin Alakupafra, It \V. lb, ”211, Tin'meip-cov;ni/aiici'or supposed eugnizance 
by a zemindar of the tael pU a par's having puiciic.'.latennreisnotsiinicient 
to cure, the delect of noii-reui'l i'.ili<iii. li mu'l b.> 'Impuu that tlie zemindar has 
hot only known of (he lran--fer, hut li.is aecp-pli'l tiie tr.insferee as his tenant— 
'Sarkies v. Kali Kumar Jtai, Sp. \V. lb. Act bs. 'Wlip-re a zemindar takes 
rent from a party as Inpl.h’r .pf a (eiiiire, he e.miioi aflerw.'irds draw back and 
ignore the ppisilip»i ot .sucli party, e\eii alilunigh Lite lattp-r may not have been 
registered iu bis olliei '—Mirtiiujog Sai/car v. (ii>pat ('hander Sirdir, 10 VVb lb, -lUG ; 
% B. L. lb, A. 1:U. So a.g.iiii a Ian 'lloipl, by li:i\ing allowe'l the sums paid into 
the Collectorate by .‘i tliiid parti t" bp* earricpi ti* Id.s eredil., iias lieM tp'> h.ave clearly 
recognized the transfer from tlie (p'n.uit t*> flic third [*ar(y, altli.mgh such transfer 
had not been registered —Kamgobnidu lioi/ V. JJodiubliooJti Dcbi, 18 W. lb, 195. 

the same ii.iy where a lamllurpl, in e.-vp-culiiig a decree for rent, sold lil.s raiyat’s 
tenure, he cannot proceed tigaiiist the old tenant for arrears of rent ; but lie must 
proceed against the e.vcoutiou'purcliaser, notwitli.staiiding the non-registration 
the purclia.se in lii.s sherisia —Prosunnonuyi Dasi v. Bhuhotarini Dost, 10 







W. /R., 494 *, Gopttekrisio Goahami v. 7?am Kumar Misser, Marsh., 212. But th? 
payment of rent to the gomasta for one or two years, williont comimrnicating tliu ' 
f.ict of purchase to tlie /.eniinihir, was lieUI not to amount to a recognition of such 
transfer by the zemindar— Bhojohnri/ lianik v. Aka Golam Ali, Id W. K,, 97. 
Again the registry in the zemindar’s office is ivot necessary to a party who has 
established hia rights in* a suit against the zemindar tlirough the medium of a 
Court— Koylnsh Vhunder Gfiose\. Orish Chunder Mookerjt, 2 Hay, I'Ct. 

As to whether, in the. case of a henami transaelion, the landlord i< entitled tO’ 
(V) In lenami h'aKes l'n»i'<’(‘.l against (lie hnutmidnr, or against tiic person . 
nr trnmferii tlin land- bemffieially entitled, tlieve seems some eonlliet of opinion, 
lord may me the real tlie majority of the .Judges ap])areutly holding that the 
tenant, landlord may' ])ri)ceed against the jiersous really in pos¬ 

session— Bepin Bejiary Chojrdri/ v. Itnm Chnnder Roy, o 13. Ij. It., 2.‘J.5 ; 11" 
W. R., 12. The cases on this point, however, were di'cided vinder Act X of 1859 ; 
and turn more or less on the (jnestiou of the jurisfliction of the Revenue 
Courts, It may be, said that tlie law is thus 'stated by Peacock, C.J,, 

in Raj Kishore Atozumdar v. TIreratoll Rukshee, Marsh,, l>ty. “ In deter¬ 
mining this case, it was necessary to try whether Ifoeralal was tlie rc.al pro¬ 
prietor, and whether Roo])ehand was merely his agi’iil. The Judge had power 
to determine that ([uestion, and has found that the leas(> was benami, and 
that TTecralal was the actual fanner, and the jutmui li('ne(icialty interested in it. 
Tlmt being so, we are of opinion that Ileeralal, as the real ])n>]irietor, was liable 
for arrears of rent. It i.-' a gi-iieral rule of Rnglish law that where an agent 
enters into a contract in lii'^ own name as yirincipal, without dischising tlio 
fact that he is merely acting a; .■igent.(he principal, when discovered, is lialilc to’ 
bo sued upon tlie eoutract. Hut the ]>riiieipal is not liahli' U])on the contract 

of his agent, it the other Tcirty to tlio contract, with full hnowledge, rd’ the facts, 
a,ml having the power and mean;, of dicidiiig to whom lie will give credit, elects 
to giv^c credit to the aeenl in iii^' indixidiiid eharacter. Similar vi<*w was taken 
in the Pull r>eneh ea'^c of Prosaiio Rumor l‘<ml L'hotvdnj v. Koylash Chunder 


Raul Olioicdn/, 2 hid. .lm•i^l., I'i27 ; S ^\ . It., I2S. 

'I’lte penalty of non-recjsiration under the new law that the tramsfer will bo 
inojierat.Nc r',ei'i ion 12, siiii-s('( tion 1), and in the caso 
(r) Conwqui’iirc o/non- of sueees'..i.>n,' (hat tlie sueee-.:or will iiot he entitled to 
reymlration. reeiocr rciii from hi- '<uh-|.•mints {'-e(ti'.m Ki). I’ho old 

haw ]U'o\idl'd 1K> such penalty. |{('gi>,|r;it-iin i-^ as much ior the benefit of the 
tenant, as of the laniilord. and it j'crh ij'- on tins aeciMiiit tiiat no express penalty 
was attaelii’d to nou-rcgi'lr.itioii. '■ I lie only objeet, obseivi'il Marhby, .1,, ‘*of 
the provision a[ipeiirs to have li'n'ii that lln* /.cismi lar might, havi' mfurniatiou as 
to who was his tenant. IL i.- (rue that ii i ovi-rcs- i.cuahy for omission to register 
is provided, but 1 eamint a—lime th.il, bei.an-e ilic I.egishiture ha- not expre.-sly 
prov'ided a penalty, therefore ihi- sever" one of loriciture w.is intended Nobin 
Kishen Mookerjiy. Sbib Vrrwl Pnluk, h \V. Ih, DC. A zomm lar is not bound 
to look beyond hi.s books for tin’ parly li.ible to him lor rent, e.\(',‘[it when be has 
recognized other pi’vsous as Ins tenants either hy ri’ceipt of leiit or othorwi.se—— 
Shadkun Chunder Uusey, Gooroo tVmrun Bose, lo \V. K.. D9; Anund Moye 
Dost V. Mohendra Narain Das, id., 2i;i. A /.eniiinlar who has not recognised 
the new tenant may, notwithstanding t.he traii-ler, sue the lormer tenant for 
arrears of vent which accrued during his teiiaiiey, and having ohtaitiod a decree, 
may' sell the tenure, under section TiD, without regard to the right of the new tenants 
—Nobin Kishen Mukerji v. S/iib Versad Patiik, 8 W. it., ‘.H:. U'lie unregi.stercd 
transferee of a transferable tenure cannot be treated by the zeniliular as a trespasser, 


but as ag.ainst the zemindar wbo h.as evicted liliiiha.s a right to be restored to posses¬ 
sion by an action in the Civil Court. There h no provision in this section that 
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an unrcgipicrc'l transfer ifi voifl ag agsxinst the Iwllord, nor is there any penalty 
provided f»;r the oinissioii to re;j:iHtur. Tlio only olijoct of this section appears 
to be that the /.einiridar may have inforination .as to who is his tenant. It ig 
quite snllieient IhaL the, /i‘niindar retains his rij^ht to -^ell the tenure for arrears 
of rent— Ilurromohun Alukerji v. Chintaman lloi/, 2 W. 11., Act X, 19; Xfobeett 
Chunder Alookerji v. Shib Fersad Fatitk, 8 W. K., 90. A zemindar is not 
hound to recoj;nise the sab; of a tenuri* \vl)lch is not trau-ifcrahle, or to .accept the 
purchaser as a tcniaut, nor is he liound to allow a .siib-divi-iion of a tenure— Shibdas 
Fanerjiy> JJamundatt Afookarji, \ r> W. Jl., dliO, Wln-ie a raiyat inalvo-! a transfer 
of a tenure which is nob Lransimblo, iIk' lamllor-l i-, (‘otiih'd ti. look to the former 
tenant and not to (.he tran,ilrri*i* as (1 m' p;irty liahli* inv the rent, hut is not 
entitled to khas jiossession — ISuddye Furra lioisfub Purra, L') \V. li., ’2G1. A 

tenant who alienates hi.s ti'mir*' iloc.s not llicn'liv siihji-ct it. to lorteiturc— Dwarkanath 
Mi%reey. Kanane, . II., 110. The fraii.^|('r of a tiaiuro not trausfer- 

ablc by the custom of (lie coimtry i" ineonii'i' (e xsliere (lie zeiniiular’s consent 
is wanting. As against tlie zi'mindar (he ptirelia.~ei’ can liavi! no rights ; he can¬ 
not reijuirc the zemindar io taki; rent i’fom liim. l»uL on, the other hand, the 
zemindar omnot evict i hi* Iran^feri'c and take aeliial posse-sion of the tenure 


80 long as t c re(;()i'ded iciniiit or In'- iieir^ I'oiitinne (o jtay tlie rent ——ICisheti 
Mookerji v. Itnjkinhiit Mukrrji, 0 W. It., 117. Pn-confra, where a tenure is 
not transferabli*, and the traii'.ler li.i'. not be,si e.m-M.nled to or .adopted liy the 
zemliular, the zemindar i" entitled t-i treat tin' raiy.it as a iresjia-si'r and to evict 
Jiiiii —TLuvo Atohnn Alnkerji v. Cliintaiiwnee TinL 2 W. Ji., Act X, 19. If a 
raiyat not having a transferable tenure makeJ over hi- inl,ere-il and givi-s over the land 
to a third person, he may be treatcl as h.iving aliaii.l med all rights formerly jios.se.sscd 
by him in tlie land ; when the imrelia.-ci talo'S jios-n-ssion of a mm transferable 
tenure and interpose,s li'iiiM'lf between the /.,'min,lar and tlie, raiyats on the laud, 
he thereby commits a wrong, an,! tie' zemindar may sue to d-’clare that no interest: 
is vested in siieb purebasi'r, or to re-trinn him from interb ring with (he collection 
of rent— Hurtrfiuni Mnkt rii v. Jodunath (Utour, 7 NV. 11,, 11 t. riio zciuindar need 


not rocogni/.e a tran .ter v\liere the 


ni1eH"it 1- 


tran.-'terable. if in so doing hi 3 


defeats Ills own right of re-eiitry — - AVmf h'lK/ioro ‘Sdh/ v . Jiaiii Isnu-d Koer^ 


SOW. 11., 1«9. lie i- not in fact iMMiiid t,i recognize any Iran.'-fcr made xvitll- 


out his knowleilge. and eonseid, and 


wli.ch i.s unregistered, and it is sullicient 


for him to bring hi-suit again.-.t the jiarty from whom 


he receives rent or whiKse 


name is recorded in Ins t,licri)(fn — ILurre O'/niran Bone v. Alchcninnnissa Bibi^ 
7 W. 11 , ills ; Sodhun ('burn Bone v. (ioroo ('fnirun Bose, lo W. li., 99 ; 
Kasheenuth Fanee v Luchmom Pnnud, 1’.* W. it , ‘.I'.b Any inijiroju-r transfer, 
however, does not depiive lli<* old -urbnrakar of lii,-< nglit.s or (‘ntitle tho 
zemindar lo get Klia.s |io-.<esv;b,n— lb, I’.iit the trail icrce lias no legal status 
as against the zeniiinlar until ilie Iraii-b'r ha.; been legi-tered ; and if ejected 
from his liolding, '■ he caiinoi -ne th<‘ /.emuidar for pi'-'e.--ion, until lie lias him¬ 
self been reergnizi'il as tenant, or h.i- been vegi.'tered a- sneli in the zemind.ar’s 
—Mtikta lien/ii. /ias.sin v. Fran/ Clioirdrnin, 7 W. I\., Altliongh, 

tho sale, of an under-1 enure has not been recognized by tlie, laiullord .as register¬ 
ed, it must not be as-iiuied tiiat the ]'\irclia''!er lias no viglit as coiinectcil with tho 
property, for a bo/id Ji dr [>arelia-er at an e\icuti,m ''.ile may iwen, though his 
name be not regi.-tfied in I he /cniindaT.s sJ/rnnfa, sue bn- a. di'claration of title 


and pn.ssessioii—// urisb 
9 W. R., 279. Tile f.uis 
fereo of an under-tenure 
the tenure to slop its sale, 


('hiiiiifrr Altilii'.-'irr. x. Anniidit ('huadrr Chatterjiy 
,>l tin- la-i ea-e .bi n.>i -eeiii \ ciy cb'.ir. j\gain a tnins- 
i- a p( r-on -iiuieientlv iiiterr-ted in the proteetion of 
e\cn though ili,> iran-fer lias not been registered—. 


Khettnr Paul Binrjh v. Lulhrrn.tioin .l//7/cr, lb W. ll., rj.b i Ana/id Lai Buke/'ji 
V. Kalika Fersad Alisscr, 20 \\ . l»., b'.b 
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Wlicn a zeniiuJar refa-ies to register a transfer, tho tenant’s reuiedf is by 

,o !/ 7- i. 7 action in the Civil Court, and the decree of the Court will 
(d) Sut6 liet to wmpd i .i •. f ’ • x . • i i. i ' 

.. ‘ SUru’.i'iMHU' thr. (if riiiJ-ifltr.nt.irin : hilt under HO cirW' 


registration. 


supcivecle the necessity ef registration ; but under no cir»' 
cumstauccs wi)l a limdluril register the subdivision of 
holding— fTafson ^ Co. v. Ram Sooudur Pandag^ ■} W. 11. (Act X), 165. Agd, 
the Ihuitatiou will run from the time of sucli refusal and not from tlie time of 
j7urclia,se— Radhika Persnd ti'aJia v. Gooro Prosonno Roy, 20 W. 11., 125. Of course * 
a holding can be .subdiviiled with the zeniiiular’s consent ; ami it has been held 
that a farmer, wlio is confessedly authorized to receive the surrender of a holding^ 
can likewise sanction the sniidivisiuu of a holding, ami that this s.anctiun, in 
the, absence of fr.aud and collusion, will bo binding upon the zemindar—flare* 
Mohan Mukarji v. Gora Chand Mitter, 2 W. 11. (.\ct X), 25. But beforo a 
suit can be brought lo compel registration, the leans feme must make .a formal* 
application to the landlord to register —lihooputee Roy v. Uiuhika Churun Banerjiy 
17W. K., 160. 

N.li .—^Tliftse notes (a), (/>), (r) .ami (d) will have only a limited bearing upon * 
the now iirovisious (sections 12 t(> Hi). A*;, howeviu-, the new Act lias only recent¬ 
ly coiim into operation, nimdi of the relations ut t,he suitors will have to bo guided 
by tho old law, and t hen these notes wdl l)e very U'l'fnl. Besides they will directly 
boar upon cI.tii-c {,!) of --nti-.'eel iun ef sect ion 17iS, under which they have not been 
•pioted and also .mtIjoiis 72, 7-5, titS and 85. 

Suh-srctioti d .—Prescribed iimtiner : — I’^iue clause ( 15 ) (jf section 55 . 

XlII. (1) When a pcnnaiicnf ttuiufc is sold in execution of a- 
^ „ dccrt'c t)'li(‘i‘than a ihaa'cc, for arivars of rent 

Triln^r(>r ril 1,.,) iiinaent , . , 

leiiuie)»y Ml cx.vu- tlu(‘ 111 rcspi'ct ti!erei)l,-^.the(.'onrtishall,heiore- 
li.in oi dre,i(-e,)iiioi rh.m con (ii'iuino' tlu' sale under seel ion 1)12 of tlie 

ileci'oc lor icjii. /-, ■ ■ 7^, -i n i i i 

Lo.le o! (hvil I rDCediircyO-e [Hire I ho ]mreliaser 
^^to pay into Court ilie, lundlord’s Il'O prceaTiln-d hy the, last fore-. 
W‘oiu<i’ seelioii, ;uid such furtlier i'ee foi’ .''erviee of notice of the sale 
/ on the hindlord as may he pro^'orihed. 

(^2) 'Adien the sale Iia'. heeii eonDrna'd, tho Court sli^l send 
to the Collector 1 he laiiiliord's lia'anda notfot* of (he sidoj^n the 
presei'l!-0(1 b-nn, ;ind ilu.* ColKs-tor shall oaiise, the fee to bo paid 
to, and the iioLit.v to be '.■.•r\ed on, the landlonl In thepi'escvi\)ed 
nnmner. 


Prc’^cribt'd. Vtd' elame nf 5 . 

XIV. When :i penoanenl Vt-nuiv* 

' * . 

* in \\ *ii * a 

j ‘ t-*',- , 

. . n p- ■; il'OiT, > 

' ' ' i . .1 i.-; 

- fero',. 


Ti.iji'i. V 
1 ell' l> .,..1 

( I • 1*111 
Iv lit. 

1.1 t 


'm traU'-b vrod by side m oxe- 
•t’or un'e,iv> o;' ve.ut, due m 
he' Conn din’d ''Or.d to tbe 
>•*’ lie -a'ie in ibe p\vsev’vV>i*d 






.If * r 

Ment fenufo. 


XV. Wien.. 

I. io p‘; iti.i- 


t iko'. p’.tct, fhe 


I’l'i' I III > ;j' //.O'j "iiao J I (' f,'. ■''< I ■ t >t I })(• 

sioii fo t/ii' CoUrcior hi the proscvilh’il i'onti, and’ 
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tiluill pay to Llu' CVtlloftoi* the {iresoinbcd foe* for the service ot' 
the iu)tice on the landlord and the landlord’s fee [»rcscrilx:d by 
section l;2, and the Collector shall cause the landlord’s fee to he 
paid to, and the notice to he served on, tiie landlord in the pre¬ 
scribed manner. 


Prescribed. F/,7p vlnii'/'(1 ;'o o' ‘'I'ctiou 3. 

Till.* poiialty atl.'iclicU to tlm iioii-|'tilfilni<>iit of Hie ri'i(niri‘iii;‘iit.s of soction 
ig givi'ii in scchoii J(!. lienee iu> I'cvlVllure vill tollmv noti-eoiiiplianco vitii tin* 
provisj^aa herein gi^en. 

A person b(;c<nnino entitle.'! to a permanent tenure by 
to ivcoerv -f ^iH'e(‘s>ion shall iiol be entitled to roeoNor by 


rent, jion'Im 
Buccessiui). 


lu.liee III 


suit, di.^ti’air.i oi* oilier proet'cdini^ an\ vent pay- 
alilc- to him as tin* lioldt r of the tenure, until 
the Collector iias reeei\ ‘d the notice and li.'es rei’erved t(' in the 
last foresroinu’ section. 


V/lio nill hilM' llic I III- lion N't ti‘!l:iiii]\ ti.i‘ ■-■.■liiiiiilai. wlu' •■lii'iilil not Ik 

allinw'd (i- inlei \ . I)!’ in ;i;i\ .|iii Ipi-; ll■|l■;ll-ci r' l.l lo the ifinue-holilei ni'nin"!, hi'- 

nii(ler-i;iiw'lt Tiie loi't'i i-.iiei! iii.i i. iiciViM . r, t.'imn cm v !)ie teimre-lioliier liy 

.‘■■iiii]i|y tnkiii,^’ :i:i i'S|m I !■ u wnCri' ! !;i -(.Miini. W'liiil n'Miiil lie tlie ireileHtiul'' 

(or ilje tei)!li>“-Jii'li.te!" ln.-liiiu tl:;i' lie Ini' i!''['i'-'iieu llie Ininlleiil ^ lee i” 1 .'iiiipi'ii! 
liis iceeipl. 


Ti'.'insl'er nl. .•iii'l -.ee- 

rcii'idii l(r. .'li;l|. !U 

peiiunnent. li nine. 


XVII. Siihjcci to (lie provisions of section 
SS. ilic r(ir(‘;M)iiiy .'(i-(ion- shall aj>])ly to the 
tiMpsl’cr of, oj‘ 'Ucce'^sioii lo. a share in a [>er- 


mani'iit tcniii'e, 

I'lde iii'le- iiii'ler -erlinii ss yie.s/ e.iei ''etnio !;J u/iff. 


ClIAPTCIt \\\ 

Uaivats iionmNi. \r ri.vi'n a.v'rcs. 

I III iilenl' III in 'liiiii;, XVIII. A raiyat. holding’ at a rent, or rate ol 

111 n.Mii 1 ,Ills. relit, iixed ill [>ci-p('tiiitv—- 

(a) (Shall he suhjeet to the saiiu* proii-Ious with respect t(» 
the traiisrcr ol, iind succession I(», his holdiie,^ as the 
holder iil' a pcnuancni: icmire ; and 
S'.'iall noi he ejected hy hi.- landloi’d excejd on tlie liTound 
that he ha- broken a condition consistent Avitli this 
Act, and on hivacli of which he is, under the terms of a 
cunt rad hetween him and his landlord, liable to be 
ejected. 

Pixfd rate .—At a rent or rate of rent, fuced in Tpcrpetuily : Fide note.' 
iimler si'i'tiiin ."ii*. 

Olausr (ri) :—1 fde. H(iii>,i- uinii-r 'I'ction- J 1 tn IV. Tlie fixed raiyat cannot 
therol'ore triin.-fer Ins Imlduig <;y''‘'i'yii>;,3Jli,^i‘e^3terei[_ instj- Hmcint, j iinI^iailLIkaAX* 
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i»nd cnnstnnt rpciirrenro •wliIcTi I’g rcqniml Ly Sir Henry Mainers criterion as tlio 
^ou^Klatioll of a custom. And tliere can be little donbt tliat as regards the interests 
land there was scsireely an_v other law but enstorn, There are, howerer, sereral 
'conditions requi.sito for the validity of a custom. It must be ancient, invariable, 
/rcasnnsible and certain. “Immemorial custom,” sa^s .Menu, “is transcendant 
law ; approved in the Scripture nn<l in the course of divine legislators, (f, 108).” 
Vide ColehrooJces Digest Tiook, 1, 98, 99. No definilo rule lias been laid down as 
to how old a custom should be. Sir Charles (iirey, C..C, in an early case is 
reported to have observed tlint custom to be valid, as rcg.irds Calcutta must have 
existed before 177;i, and as regards iMofH.s«il from before I79d {Shyahia GJitirwis 
VgavastJia Darpfrna, p. J114, note), ami tin* reason assigned for this rule Is that 
since those years the power of making laws having become vested in the British 
■Legislature, no change can be eJuuAed in the economy of the country by any other 
vageney. Tlii.s is donlilful. 

'J'lil.s section, however, subsl.'ujti.'dly restores tlie old law. Act X rif 1859, while 
;0reatii g a statutory rigid of occupancy for c\i'ry r.'iiyat nho had euitJvated or lieLl 
t'-land for 1 welve ye.nr.s dill not n\prc>.-ly destroy or iidi'rfcro TNith any similar right 
i*"created by eu.«(om, contract, gu-ant, prcFcri])ii.in or otbernisc.—See B. L. B., F. B., 
^/S2G. The olijeet of Act X of 1 S,')9 \v;is to ro,nacl, lln- pnui.sions of exi.sting law.s 
“'relative to the rigiit* of raiyat and nol in any way to <ic,-troy those rights, [f 
btlierofore tlie jilaintilY Imil (fOvnhinuU (enure e\|..tiiig bejnre tlie enactment, of Act X, 
-faiid it had been foiiiid < bat i he [ilaintilt's LMii-.'iluucl; teuure Jiad been recognized in 
a long serie.s of deeisions eoimmuiclng from t he \ ear 1 ^ 1 (!), 1 lie enact merit of the 
A'ct in no wise deprived him of liis rights in lluat tiunire —Hajah heeinnimd Sinq 
HaJiadur and others v. JS/rfnif dlahaton, 17 M . !{., Ocil. Tide notc.s under the pre- 
amble of the /vet ante, and section post. 


XX. (1) l']vci’v ^lor.son who for :x iicrloil of ttvcK'C years, 
DcCniiiono£“6cuicd whcthi'i’ wholly or juirtly Ix'lon; or after the 

ooiiiinoucoiiioiit of tills A(‘t. lias eoiitinitoit.sly lield 
as a raivat land situatt* in aiu' villaov, whether under a loa.se or 

• * k I* « 

otheiwviso, shall bo deiMiu-d to have heeoiiie, on tho expiration oi 
that jxwiod, a settled rai\tit of that \illaoo. 

(2) A person sliall he (l<‘t‘ined for the purposes of this section 
to lia\e continnously ludd land in .a vil};i,o-(j notw ithstandino’ that 
the particular hind hi.dd hy liini lias hetn dilfereut at dillercnt 
' til nos. 

(.T) A person .shall tu^ deeinoil, for the purpose's of this section, 
to have held as a raiyat any laiel held as a raiyat hy a person wdio.se 
heir lie is. 

fe. 

(d) Land held liy two or more co-sharers as a raiyati holding 
shall be deemetl, lor the purpose'.-, of thi.s sec'tion, to have been hehl 
as a raiyat by each .-.ncli eo-slian'r. 

I (5) A person ^hall eontinne to he a settled raiyat of a village 
as long as he holds any land as a raiyat in that \illage and for one 
year tlicreafter. 

(0) n a raiyat recovers po.'<sos'>ion of land under section <S7, 
he .shall he deemed to liave eontiniied to Ik' a settled raiyat not¬ 
withstanding liis having hiioii out of ])ossession more than a year. 
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(7) If, in any proceodin," nndor this Act, it is proved or{ 
admitted that a person liolds any lan<l as a raiyat, it shall, as 
betAveen him and the landlord under Avlioin he liolds the land, bo , 
presumed for the purposes of this section, until tlic contrary is;;, 
proved or admitted, that luj lias for twelve ycar.s continuously 
held that land or some part of it as a raiy at. y 

Section G o[ Act Vi II of ISO!) rniiiis follow.^ : “ Every v.niy.'it who shitll have ' 
(liii"! —Act A of iS'i'.) serf ion (!) enll iv.'iled or lirhl land for ft. . 
The, old Acts. period of twelve yeaix Khali have (^has — Act X cf IS.')!), sectiott'] 

6) aright of occupancy iu Ihe hmd so cultivated or held hy him, whether it he held under'(! 
potta or not, iSo long as lio imys tlie rent jiayaltle on aeeouiit of the .same ; hut this ; 
rule dpcs not apjily to Khnmar, Neoj-.fofe or A'm’ land helomong to the proprietor of* 
the estate or Lemiro and h't hy him on lease I’or a term or year hy year, nor (as respects 
the .actual cultiv.aior) to lands suh-h't for a term, or lear hy year, hy a raiyat having 
a right of oceujianey. I’he holding of (he f.-ither or olher ]ierson I’roui whom a 
raiyat ijiherits, shall he dotmied to ho tiie hoMitig of the raiyat within the meaning’, 
of this soetioii.” 

The twelve years’ ocenj)aney raiyat is :i. ei-eatian of Ael X of IS.'AO. The 
original doisii-n of raiials was piti/citslif and khndkasht. 
rasthutonj. (|[.iiTin.gio/i’s Attal.i sis, p. 2 ( 17 ) : ; 

“ There are twii ether distiucfions df import.im-e .also witli r('.spi‘et to the rights ' 
of the raivals. Those wIid enliivate 1 he hiials of i lie village to wliich tliey belong, 
eilher from hmglh of o,'eup.iih'V or i'! Iier e.iu-e, li;i\e m stronger right than others, 
and may in some mea-m’c l.e eoii-idered lieri-iliiaiy tenants and they g<'ncrally 
pay the liigliest l^■llls. The other el.i " euliivaie land' l.^•longlng (o a village where . 
tln’y do iio( ri'sid''; t!ie\ ai'e eoiiKidereil ten.-mt -.it-wdl.” d'lie lornnu’are A’Atii/-. ‘ 
raiyats !Miil llie latter pailtisJtf laiyais. •“ .A.t tlie time of the jnvssing of 
Act X of IH.Al) (hen,' ohser\i'd Mr. .lustiee tlamph'dl, “■the sLalt* of things was tills : 
tlie tenures and nmts of the rail at' ’i\ere still for the mo..t part regul.ated hy the ^ 
old custotrT^ of former tinn'-*. Hut iuo things specially retoiired legal deiinition— 

“ Firsf. —Then' uas doiihi as to the mode or ])reseiiption hy which a kJnidkasht 
or ocoilpaney tenure a(‘(|mred, and r.lneli teuuri's ^^en■ of this character. It 
was not certain whether mere settlenn'iit m the \illage on tin ordinary terms, without 
limit.ation of tenure, gav<‘ sueli a right, or what length ol pre'erijition estahlishud 
that right. The vaiaous ,'ale Ians liad als.i ii)(roilu''»'d a Ijirge I'lemcnt of 
coiifu.sion—ilidVrent estates liciig' variously .dhaled aecoi'diug to the date of sale. 
And, what i.s ]jerhaps mo't importaiil of all, owing t'l the iihscnee ol public 
records in Dengal, the jierisliahic nature of private evid'-uee, aii’l the discr<*dit 
attaching tf) private doemrnnts and oral e\ idenee in thi-' eom fry, it ^vaM very dillicult 
to prove whether n ralv.al’s hohliiig w.h really .aiHienl, or what was tlie date 
of its creation, d'he oldest, holdings were im]a‘iilh d liy thi> .diseiice ol reliahle ]»rool. 

“ d'here was au entire ^^i^n( of any regnlalfsl .and defined legal mode, 

of enhancing the customary money r.ites"—Jl. \,. 1;.. I*’. I’>., ’l‘u. 

In the .same ease Air. du-tiee Stei-i e\)'re--'e(| hmi.-ell Ihiis : “ fJrcat :in<i 
iindouhted, liowever, !is the ahove eoiieesj,ions wen’ in favor ot (he above always 
somewhat privileged clas.s of raiyet-i. they wire aliogeilier eclipsed hy those, 
wliich the Act coiil'erri'd on (he iieM, ehns of i.uyat'. d'iuit a right of occupancy 
was acquired hy anytliing .short of an oeenpalion fro u a [leiiod prior to tiie Per¬ 
manent Settlement,—an oceiip.ation which entitled the raiyat to he callcil a Hwrf- 
^as/t^ raiyat—has alway.s been, t tliinir. a matter of doubt. But no manner of ■ 
doubt can he cntcrtaimul that the tweh e-year occupiiiiey right w’as altogether 
unheard of before the Act sudtlenly conferred the right. NVhac raiyats were entitled 
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under tlie old 1 w.s io I«o called klmdkasht raiyals and wliat raiyata wore entitled to 
be consiiloiod as raiyafs nlio bad acijuirod a ^u'cscriptivo right of occupancy, are 
subjects whicli, T think, bavo never been cleared up ciilier by the exprt'ss authority 
•nf law, or by tbe autborily of asiy iudicial ruling. Are khudkasht raiyats then, 
as spoken of in the Jlegululions, those and exclusively those, uho were khudkasht 
the time of the i*erniaiient Sell lenient ; <jr does the term khudkasht einbraco 
also those raiyals who, since the time of ih<i reniiJimsil Seltlemeiit, had, by along 
‘residence in the village, in whiidi thi'y held and eiiltivated land, nequired .1 pre¬ 
scriptive right of oeenpaney ? 'I'liese va're, 1 think, even np to the 2>-‘issiiig of 
Act X moot (piestious and are so still. While no doubt exist; as to the right 

of tbosc raiyats who, from gonci-.iiiou to goiM'iatioii, Iiaie eiiUivated the lauds 
of tbc village in whieh they re-'iih- foi a pfia-.d a)i!eced('nl to the, Ih'rmaiieiit 

.Settlement, and who uilhouL aii\ doiibl, are eiiliilod 10 la* ealled and rhissed with 
raijats, the greate-<t doubt <‘\i'i a. to wlicth.-r any other elass or de¬ 
scription of . oyats are (‘nlilh'.l Io ie <’;di.-d l.iiiidhnJif raiyats. If any raiyat, 
whoso tenure came into csi-leuee -ime iho I'ciio.iiieid Setlh'inont, e:m by any 
moans he ealh-d a l-JiuifkaM/if raiyal at all, it. (‘-‘ilaiiil ;• md tlu> raiyat who umiily 

■ lives in the village and eulnialo-, tin* land of tho \diage. To Im' a klmdkasht 

"raiyat at all Ini]ilie.s that tlic raiyat lun t. not oul\ be a ciiii.ivator of lands bcloiig- 
",ing to the village ill uliieh la* reside-, l<ul lie niii'.l In' an hei-i-dllary hii--l)!iiKlman. 

A klmdkasht right is iiol ai cpiin d in a day, l<ut i- iransiiiill>-d ; and it lias never, 

• SO far as my knoaird.ge e\ieniis, 1 een laiil down ivbar i‘\ael, length <'f Iiolding 

gives a title to a tenant to nuisidor lilmsclf a JJutdknshf nwyA. ( ’I'rtainly, the 
old regulations seem to point to olliei ili.-m llio-.* undoiiiiled kJutdkishl raiyats 
whom the Perniain-nt Seiilcmi’ii;. found iijuui the land; Imt what, lon.g'lh of liold- 
ing constituted a rigln ly [irer'Ci ij.tiou h.i- m'vi r In'.'], di liintely or inllexilily laid 
down. If decisions arc to iic l<rund in wliicli a pn-i c riglil. M.-is deemed 
established by an o< 1-1111:11 ion -biei oi ilic I’.-rni.incui S -ul.'io. u(, llii'ie are, on 
the othet haul, idi'iily of dcei-ion- 10 -li-w lliat lene.lii ot occiip.-iucy uas not 
.'deemed to entitle the tcninu t > In- cou-iden'l ;ii>tliin'’. li.'i’o-r tiian a teiianU 
at-will. If any oilier blit 1 lie anc.cni iai\.ii occiij-\ Me.; Iroio gi-in r.ii ion fo goner- 
•-ation had the riglil of oc'cnii.inei, ni oilier- li.i I it • and therefore in a vast 

■ majority of ca-'e--, Ael .N.in the lwi-l\e \ear rule 01 eceiiii.iiiey ha-, created right.s 
which never e\i--led beiore,” 

^ Mr. tlustice 'I'rexor wlio led (he >i!;i;or!l\ of the diidges in the (Mre;it Rent 

Case sai.l : “ .\t tlietnie' ol Ilie 1 f-'e, imi.,iI Iii.iiieni the i;ii\.its were in IJen.ga), 

as in other iiarl-: ol India, ibsaled mio Uiuou-nslil 'U n-.deiil, and jti/ykasht or 
non-resident. It li.-w indt-ed b-eii eoiuended li.-!ore n- ih.il time i-: of llie e-sence 
of & khudkasht iowwxt , 1I1.1I a r.nx :il -mijil} re-i,liug m .1 i ill.n;e m which his land 
is, is not a X'Awi/.'hnv/i/ raii.-it ; :ind that, in iirder to eon.-i itnte .a raiyat 

under the Re.milafions. lie nni't in-a re-nh iit liemlilarv r;ii_\at, ami that, if he h;i,s 
not sueceeded by liulil of lieii-liiji. Im doe- umi f.-dl witliiu lli:it ela-s of tenants. 
Butit a[)pear.s to me tli.it. wiietlh-r we l-i'I. to i he I'l vinology of t.lie word or to 
the thing itself, there 1-1 110 rea-onab'e eroiind for iine-tion. K/n/dk tshi raiyats 
"are simply eultixalor.- of ttje lamR ol their own village who, after being “once 
admitted into the \ dla-ge. have .1 right of ocwiijiiiney i-o long as ihey pay tJie cus¬ 
tomary rents, and therefon' witli a temiem-v to lieci'iiie heiI’dilarv and with an 
interest in the jirodnce of tin- -'il mer and ab'>\<; lie' iiieie w.-ige-of lahour and 
the profits oi ;-tiH'k ; in otliei Win’d-., almve the eo-l ol pnidiietion. I.'hi.’.'-e tenants 
seem at the Settlement, pr.-ietie.illv and leL-.illy, ilievigli not bv espress .statute, 
to have been divided into two el:i--es—the khudkasht kadmii and the simply khud- 
or 1 hose who had ln'en in jm—e-i-i.in of tin' land lor iiioie than twelve years 
before the Sellh'menl. and tlio-i' wlm-,-]M.s-e--ioii did nut run back so long. Both 
bythoIJindu and Malionicdan Ian, as well as ly the legal practice of the ooun- 
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try, twelve years Lad been considered snnicieht to establish a right by negative 
jirescriptlon, that i.s, by tlio al^'icnee of any elaiiu on the part of otlier persons 
(luring that period; and beiice the doctrine wliicli has (ditained that HttffytosA/ , 
I'aiyats in possi'ssion twelve years belore the Settlement were under no cireimistanccs, ' 
not even on a sale lor arrears of revt-iiue^ li.ilile <‘it]i<!r to onlinncenv.’fit of renter 
eviction from their holding, so long as they pnid (ho rents nhieh they had all ’ 
along })aid. Hot when Kegulatiou XI <.f |s:»2 sva,s pas-ed, the use in section-; 
y2 of that law of llie terms Ichtiillcanht Jcitdinii raiyat, or resident and hereditary ‘ 
raiyat with a prescriptive right of <Hrii[)an(y, to de^i,^nate, tlie cultivator, who '- 
would not he liable to eviction on .a sale for arrears ol revtoine, gave, rise to tho-. 
doctrine that khudicaf.hf laiyats, who had their origin subt-equent to the Settlement, 
wore liable to c\ ic(um, tliougb if not evicted, they under section od could only 
be called upon to pay rents delermiiied aci'onliiiL; to the law and usage of tho 
country ; and also th.it t he [io'' 0 'S>on ol all raiyals wliohc title coiniaeuet'd subse- 
• pient to tho seLtleinent was simply a permi.-sive one, that is, one retained with 
the consent of the landlord. Again, liy ..Vet, Xll of ls41 ami Act I of 1845 
(which repealed the fornn’r) a purciiaMT aeip.iiivd his O'late free of .nil encumbrances 
which bad bi’on im[>o-:iil on it after the time of tlie .^('Uh'ioenl, and be wa.s enti¬ 
tled, after uoLhv gi\cn nndt'r "-ci tion ]o of licgnialion V' of 1S12, to cnh.'ince 
at <li.■^cretioll,—aiiytliing in ilie liegul.itioiis to llio eonirary notwithstanding-—^ 
the rent.'! of all nndoi'-UMiiiro-- in the '■aiil o.^lalc. and (o cii'ct .‘dl imder-tenants, with^* 
certain c\eeplion , anioiig-l l-hiidlaisht kadiiiii. lait not simplo khudkasht . 

raiyats. It follows that tlie-e I.aws dl'-iiin-ily ga\(' the purchaser tlie jiowcr to 
eject a kln(dla!.!it wli"-..* icniirc wa^. < ic.d- I aflcr f]ic I’crinanent Settlement, 

and if not ejc'ied, they a!c lial'lc i.' i)c a-sc.-.'d ,g, i!.c .liscrction of the landlord. 
This wor! ‘ di'crctioid entirely aiiriiliiiahd llic lights o‘' tin* klmdkusht tenants 


created sub.'-coiicut to the 'l■^^i.'lncnt in e-'t-ite" sold uii'ler (liesc laws. It reduced 
them from ten.un.^ u it III (gilt- ol oteujMiicy, ■ .> long' io they paid the, established 
r.ite t)l the pelgniiuali. (u- the rnic wlreh sinnlar lamls paiil in the places 
adjacent, into ni'Se tmiant-^-at-wlil of tin- /.ennii'.l.n-. wlio miglit any year eject 
thoiii and place in ibeir r-i'-ad ally tenant e.iinpi t :iig lor 1 he land, ft i.s in short 
introdncing into iliw countrv eonqjt titi'm in tlie jilace of customary rents.” 

(U. L. H.ri'MJ ,1--1- ‘-0. . ■ 

iSir Uarne,', I’eaeoek I'lol.- a more det iiled view, lie ‘■•ai'l : ‘‘I do not heliovc 
that even before tlie I'irmanent Si;ltienieni, every euilivatov who resided in the 
village in wbieh bis lands w’cre .situate, wbeiher let, into po.'---e.'"'ion for a term or 
imly as a tenani-aUwill, or to lii)Mfiiimyeartojear,necessarilyl)eeamoji/j7i?^flf- 
raiyat. The deliiiitiou of Lhudl>ai>ht m Wil-ou’s Glossary (2^7) j.s ‘a culti¬ 
vator of* ills own Inneditary laud.’ 'I'lie words I'hud, sell or ow-n, and kaslit, to sow, 
show that the term Las referenee to .-oiiie jiioprictory right'-, ratlier than to the 
fact of residence in the \ illage. In column 21)7 of the vauie (Jlo.ssarv, iif-khudkashty 
tho dclinilion i'^ ‘ a re.-iilcni. cultivator—on*' cull i\at mg in', own In'redilary lands, 
either under a Jienuiubir or a eo-pareener in a village.’ In itengal one class of them 
liolding their lands at ti.xcd rate- l)y herciliL.iry lights soiiji-timos suli-lot them, 
evei‘pt~'the part about their dwidiing, in wliicli they contmne to reside, and altliough 
(•e.isiiig to cultivate and engagi'd in .trade or bn-im tiu-y retain their de.signation 
of idiudLasItf. The term also apjilied in the X"orlli-Western I’rovlnce.s to lands 
which the proprit'tor or the intyer ol tin' Ivovcrinient revenue cultivates hiiusclt« 
A khudkasht raiy.at jirobably derived his title by dc'cent from or succos.siuii to one 
of the old village comuiunity, or .some [lerson who in aiieient limes li.ad acquired 
a proprietory right in the land under the old ilindii or Maliomedan law by reason 
of his li.aviug rec'luiinoil it. iNlenu say.s ; 'Sages pronouiie'e cultivated laud to be the 
property of him wlio cut away the woml, or wlio cleared and tilled it’ (Chapter 
IX, para 11). So property in vwi.sto land wa.s, according to the Muhomedan law, 
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^estSblislin^Ll I»y rooliiiining it witli tlio ])t‘r miss ion ot tlio Tin:xm according to Aboo 
'■Haaith, and by tlic incru act of reclaiming it according to Aboo Yasof and Mahomed 
'•(See Balllio on the Laml 'I'mk (.[ India, chapk'r VI, para. 122). But Jioworcr thitt 
;;niay be, it i.s clear that .‘^inco liegulatiou It of 1703, by wliicb the right ot property 
•was declared to bis ve.^ted in the laiidlioldcr.s, i.e., in the isemindars and indejiendent 
talukdar.s, propiM’ty in land which formed part of a permanently-settled estate could 
not be acquired by reclaimim; from w.iste. How then eonld it be acquired except 
by contract or adveivo jMj'Jhc-'Slon, or by preseri[dion going hack a.s far ns to the 
time of the Vermanent Sfitb'irn'm ? I am of opinion that neither a right of pro¬ 
prietorship nor a right of oecnpancy could have been acquired by any other means 
in a ])(:rmauently->ettb'cl estati*. 'L'he I i reel ions to revenue olliccrs, ])aragiaph 
130, show that the right depends upon preseription. It i.- tliere said: ‘It is ini- 
,possible to lav down any lived rub* delining wliat cia.s.si'.*, of cultivators are to bo 
, cohsidore.d en! tied lo hold at liveil rates. Thi'y are Iviiown in ililTercnt parts of 
the country by dillerent names, as c/ntp/icrAion/, UnuUr-iskt Icadimi, mourasi hukdaPf 
^ &C., all of wliicli terms imply atlaehment to the soil <-r jiresenptivc right. Those 
, who have no .sUeh right are eoinnenily i-.dled /.n/e/zn OMt.vifs, or pyekashts. Tt has 
w»omctiiues heen .^n|lJ)o^ed iliat all rai\als resideiil in tlie village (Ihudkaslit) arc 
‘oi the former ela'S. and tliat tlio-e who resiib- in another \ illage have 

• ho rights. lint there ail' freipient exeepi ion-' (o I Ins mb*. Many eultivalors re.sid- 
^Dg in the village are mere teii.ml^.-at wdl, whil-L tlio-e, residing in ueighbuuring 

villages may have iinirkel an 1 leeogn./.e.l right-', rresenpiion i-'1 he best rule to 
follow. 1 am clearly of iqiiniou iliat a i-nvat who, after the date of the IV'rmaiient 
Settlement, and .^petially afler Kegnl.'itioii V'of 1 •''<12, wai let into possession by .a 
zemindar to hold as tenant, for a lived lenii, or at will, or fioin ye.ar to year, or 
without delining the period during whieli his tenancy was to continue, did not 
before Act X of liSh'.b nn'rely by reason of an oceiipalion for twelve years, become a 
‘'Xf/iudkas/it raiynl.'^ (11. L. ii. F. 11., :»1 :^-:’i20). 

Thus very great doubt and dilferem e of opinion bave, prevailed aniong.st the 
^yllighest autliorilie.s as to tlie mode in wlneli IJiitdknsht vaiyai,'. wI'n* ereated in moi'o 
'.■modern days, and .i-s Air. dii-^tiee t'ami'b' ll oh-erved, om; of the main purposes for 
bwhich Act X was enacted vv.is (o seille tlii-', lleenlaiion 1 of IT'.bl, .section S, elauso 
kj, bad expressly re.-ervod to I be (ioveriii>r-< Jemral the light to make such iiegnlalion.s 
,-aa might bo neees'-arv to ]iroleet t he eiill iv atoi s. Tins w.is at length acted upon in 
'■.1859, when by Aei X of that year a new ^[>eeie 1 of ligbi. Called an oecnpancy right, 
f'Was conferred upon ciilhv.itors who had oei'iipled liieir i.oldings for twelve years- 
■ and upw'aribs. Hi'ueo it has liem ih-ei ved I hat the oi-eiq rvey raiyat is a cre.'ition 
^ of Act X of If'.'t'.l. It lias liowev or'.nb-.laiil ially re.-tored tlie khudhnsht VAxyni to 
,,his former ]iobi(ion, and besides h.H exieude'l In- privileges lo py^kas/it raiyats 

• holding for twelve years. *■ Some oj ilie strong,.,,! arg'iinientsj” wrote, iMr. Field 
in 1H75, “urged ag.nii-t ilie prioi-ioiis of Act X of IfSoi) were th.at, while 

'ignoring the speeial jirivileges ot /Juidhunht raivats and the existoiieC of all 
'■fights depondin.g iqioii ensloni, it eonlened the same beuelit upon Ichudlcasht 
raiyats who admittedly liad pr.vdege--, and pyolufthf raiyat who admittedly had 
' lione; and by giv ing an cj?./ia'/o opeiatiou to the right of oceupancy provisions 
':"xu respect of both classes, it did not .dlow the hindlords time to provide by contract 
against tlte .aeipiisilion by the latter I'la-s ,if a to wliieh they had not a 

shadow of claim before. In the easi> of hhudkadit raivats the Legislature, in giving 
' a right of ocenpanov, merely followed ensioiii. tlie ]iartieular period of twelve years 
-■■being borrowed from uho law id' limii.ili'iu.” (I‘'ield’3 lif-yulation, Introduction, 
' p. diO, foot note). 

WhcMi, however, the revision of the Rent Law of llengal in a comjwobensive 
' acale occurred to'the tuiveriiment, and a (Vtinmission was ajipointcd for the pur- 
V pose in 1879, Air, AIacKeu.4ie, one of the members, laired tlie question whether 
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tlie original khudhasTit raiyat lias not. sulToreil by pool.iou C of Act X of 1859, ■ ■ 
and whether it would not be advisable to rcslon' him sfatu quo, “ActX of 3859,” "i, 
he writes in his note of fitli Jiinuarv ISSO,‘Mvas not inleinb d by its antliors to ^ 
effect any radical change in the ri.uflil.^ ami .<1atns of tlie eiiliivalinii: elnpse.«. * * •, 

It i.s clear that the intention of ilic Select Committee was not to ehaii.iye, but to 
elucidate the law and make it more jireeise ; but it is now aeknowledj^ed that : 
the effect of those seotiims in nenuj.d lias iieeii to inlliet serious injury on resident : 
raiyats, Jilaciug them in the imsitioii of teiianU-al-will in re-.j)cet of all lauds aa 

to which they cannot prove twehe years conliniie.l oceiij.aney. This injury was. ' 

not foreseen and was not iiiiendeJ. It ajipears to me to be the ilnu of this Cominis- ‘ 
sion to endeavour to give effect now to tlie intentions of I lie antlior.s of Act X, '• 
and to restore, as far as is lu'w po-^ible, tlie proil-ions of the oM law. 1 have 
already admitted th.^t it is jierhaji', in the iire-i'ni d.iv iin[i(i—iblo and usolos.s 
to attempt to rehaliilitaie the khmlkashl or re-i-leiil raiy.at toiidna verbis ; and 
T have said that 1 lliink we nin''l lie emitent to a loiit noiv a presi-rijitive tc.st 
<»r rcsidonee. I?nt holding as f dislinefiy do tlial long time nas not of the e.ssonce 
of the ordinary kliuilknalil's title, I would make the t<‘i"in of prosciiption necessary 
to entitle a raiyat to the oceiipaiK'i rights of tlie oM kbudkashf a rea'.mmbly short 
one, just long enough in faet to give rea-'onal'Je evidence of liis intention to culti¬ 
vate pennaneiitly tlie lands he rent-., I ]ia\e Mig,gesl-‘il tlial tlirei* years is a 
sutlieiently long tiwm to raise this pre-iinpition of intention to si'ltie, and should 
entitle any raiyat <o a right of oeenpaney, not of imiom’ in khaninr iilhundi or 
.similar land.'-, bni In tin* oidinary village lot. land. " .Mr. Field, anoiher member, 

opposed him. “'I'lie i’.\pi’rienoe .>1 1 In‘[la-'l, ’be oli.,ei \e.l, *■ i - -iiiug to show that 

if, for tlie l•lassi^it•:lli'.n of laiyal.-' in 1 In'e\i~ting law, a imw ela^.-ilieation be now 
subatitnted, the result will be a fresh crop of litigation—.i. li'e.sh jienod of disturbed 
and uncertain idi'as a-- to rlgliis. Khtidkash/ vai\at' were tlie only raiyats privilege.d 
and protected ii|) to llie pa-s-Ing of Act X of Two elements went to make 

lip a khudkasht —(1) re.sidence in ibr tillage; (^-J) oeen]>al ion ol land forming ]iart 
of the village. Act X dispensed wit.li the, foimer, and >eilled the unsettled ideas 
ns to the latter by lixing a twelve-year jieriod of [iri'< r,|ition, lti.siiot said in 
tlie interest of the raiyats t liat (^1 ) this cliaiige in the law' !ia:- j.repi.lieeil them «.s a 
body; (iJ) l.liat Wi‘ might to re.si.ore the law Pi status in qun, anie Aet X.’ After 
ipioting several aiitlioritie.s to s]i(,\v tli.it dirference of oj.inion e.vi.sts as to thetiiodo 
in which raiyat.s wen-en*iiti*d in ttic later days lie «•lllltinnes : “I think 

that the law on this jioint before jVet X was niO't uncertain, and tlnit the task 
of restoring that law' is now almost, an imiiossihle one. "L'lio village community, 
if it ever exi.stcd in Lower llcnga], lia.s long been broki'ii up, and the didinition 
of a village wmild raise in-uin rable diriicnlties. Donlitlcs lliis was lelt by the 
framcr.s of Act X of IsriD, am! inllneneed ibein 1> al'amlmi the element ‘ |■esidcM^ce 
in the village.’ The etV-'et of this ^vas to extend |.iivilege and pmteetimi to the 
and the selection of twelve \ear,s as ila* ne. e-sarv period o) jirescrip- 
tion for occiijiarKy did not of il^-elf ent, down the rights nj any khudknsht ; but 
although .'Vet .X did not oxpre-sly inlerferc with any ‘ U .lean-, not clasliing with 
its provisions, people came to coii.siib'r this Act to be a eom[iiete C.ide, ami litigaiitfl 
in conseipience made no effort to giv<* e.vulenee oi cii'toms. 1 Ins and not, any 
inability to ]irove continued ficcujtaney for tvvel.c yenis (as supposed by Air. 
Mackenzie) I believe to be tlio nieasiiie, of the iniscliiei dome by Aet, X. Oar 
new Bill propo.«c,s to save ,sn'b cimtoms exnre'^.'ly, and lliis lieing so, tlie classi¬ 
fication of Act X can no longer be said to cui down tin' rights and benelits 
of the raiyats as a body. Tliis classification bns now been e-itablisbed for twenty 
years. Change—s]iecially change in tlie bonndari. s of establi.sbed rights—is not* 
mlvisable ; and in the above view of tlie nliole in.'iltor, the sub.stitiition of a fresh 
classification of rights is to my mind not expedient. 'Unit any considerable number 

14 
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the rnltiV.'iting rlfi‘^3 will ho honofitod hy anrh n chnngo has not be(m arguedf 
jWid woHld, I think, bn very ditliLMilt, if not im[;oisi!/]e, to prove. The smiall 
^portion in \vho?(5 interest the chnnse is j)roposed have not asked for it, nor have 
jcnofnssil oflicers or other persons .a.^ked it on flu'ir l)eliidl ; and 1 am afraid that 
the benefit intended for the raiyats as a class Avill Im more, lhan neutralised by 
the disturbance of ideas and by the litiftatioa tliafc will ineviiabiy ensue by tlie 
;Qiiwillingnes3 of the zoniindars to accept Avliat they will regard as a further 
encroachment on their rights—and by tlie lr‘*:5ene'l estimation and diniiuished 
actual value that will necessarily lic attacln'd to a right of oecn}>anoy tvhen any 
squatter can acquire it in the short s])ac<‘of three y^ais. {T/ic Report of the Rent 
Commission, Vol. IJ, Appendix, pp. ^>>'(1 ond 

Suh-seclion (1) ;—d’In-- ‘'Ci-liini slnnild be rc.ad with section 
: ^ ^ ^ 5, as well as with 

^'Chapters \I andXV <jf the Act, 

j JEveri/ person who hns hold as a rnh/af .—'I ho "Id Acts had, “ every raiyat who 
• shall have (or has—A' of ISo'.t) culli'aicil or hdd. ’ ['nder the old law the term 
Ipaiyat w.as not defined. I'lic. present Act d*-lini'-’ it in clan'-’os (2) and (;{) of section 5. 
i^iending therefore (lli^ seelioii witli tin; dcfinii ion of *• i jiiyiu” it wouM seem that two 
r^Jhings are primarily ncec-.-ary to con.'iitulc a ^clihil raiyat. lie inn>t (1) be a 
■raiyat and not a tre.«pas.M‘r or inidillcman flenurc-iioldei) or even an nnder-raiyat ; 
(2) he mii-st liolil for the jnirpo'^es of l■nIlivatloIl. I'lii'J '.eciion would tlicrcfore ap}>ly 
merely to raiyafs who pay ront for ilie laml tlicy hold and cultivate ; and where a 
person by Ids own connshirm does not tall within tlio category of a raiy.at ho cannot 
"claiLU to he a settled laivat. 

, Thus occupation by a tre-pa-'a-r could not confer a right undc'r tliis Act, and 
„ could not lie labi'n into aerounl in considering whether a pei'siju 


Trespasser. 


had oi'cnpicd a'l a. r:ii\!t( for twelve yeaiV —Sheik Peer Bux 


:y. Sheih Meeah Jan, W. K Sp , K. lb, 1 1.(1 ; ;; W. U., Act X, 117. In Sreemuty 
; Xfino Sitndari Thaknrani \. h'lshori Mohiin Baiierjee and others, S W. R., 2d8, the 
..Zemindarobtained a de.-ree again-.t a rai\al f"r a-^-C'-meni on the ground lhat the raiyat 
flheld under an invalid laKlierai, Inil in-lead of a—.e'^-iiig tiimeil t he raiyat out of [losscs- 
' eiou ; it was he.ld that a -.nU l>v tho raiyu for recovery of land on the ground of 
anterior possession is not snstainable, and the raiyat mu'-t piove Id.-title as against 
the zemindar, hi-^ anleri.ir po.-.-^ession uiidtu' the invalul lakheraj, ilio d<'cision .as to 
which he did not su<‘ to 'jci ;o.ide within propi'r tiin<*, being the po-.se,ssioii of .a mere 
trespasser and not, t hat of an oeeiipaney laiMil A party who has been in the occu¬ 
pancy of land without [laving any rent is not entitled to (he protection of Act V^JII 
(l).O.) of ISiP.t, section (I and si'otion 2'2, e\en on the ground of a right to bold 
the land rent-free— Kaleo Krishna Drh v. Shashani JJassi, '2i) W. 11., 
42. Ill Ishan Chiinder i^hosc n Ilmish Chundir Banerjee, IS W". 11., H), 10 
B, L. 11., Aj'p. 5, [dairitilf h.ning in a former Miii obtained a declaration that 
certain land was his mal land and not defendant’s lakheraj. brought a suit 
for kluis possession ; it was Indd that the defendant’s holding e.ither a.s a 
horfadur (sub-lcssi'vj or as a tre,spiis,s,<r g.i\o liiiu no riglit of occupancy tinder section 
6, Act X of IS.'tlt, and that his creel ion of a mini house, on the land find dwelling 
there for more than twelve years afi'orde.! no presumption of Jieqide.scenee on the part 
of the plaintilT. !Mere pH.-sosiun. howeviT, of a permissive character and without 
any right cannot confer a right of oeenpancy— Meherali Khan v. Ramrutun Sen, 
21 W. R., 400 ; Addoyta Churn JJey v. Refer Dass, 17 W. K., ;1S;{ ; Kabeel Shaha 
T. Radha Kishen JlonUk, 10 W, R., i 10. A raiyat who secretly posse.sses himself of 
land and pays no rent fur it h.is no right of oeouiiaucy in that laml— Ghore-eh Mundle 
V. Boohan Mohan Sni, 2 AV. R., Act X, 85 ; (;hola/n Kyderv. Poorno Ghunder Roy, 
3 W. R., Act X, 1 '7. Pos!?es,sion obtained and continued by fraud is not possession 
within the meaning of this .section— Dhuobunjoy Acharjeo v. Rum Narain Chowdry, 
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■QJily to lanilloviln and tenants bvoni'ht suits tor rent and oldainod decrees ; and 
tisat sprciidiy the defendiiut in tliis suit, wl.on in exactly the same position as the 
present plainiitl, stated tljat lie was tlie plaiutiirs landlonl and sued him for rent 
for land Jield hy tlic plaintill as fanner ol the defendant's co-fharer ; and 1 think 
*tluit tlic act of the deiendant in hriin^iiit^ his suit w:i> a tirtu.d admission that 
as regards such teuuri*s as tlie [ilaintilf imw sues to n-eover rent, iipdii, the parties 
stood m the relationship of landlord and tenant. 'I’lic «ludge was therefore wrong 
in law in liolding tliat it was nt) evidenei* of the laet. 'I’licre is evidence in the case, 
• both oral and doeiiuientary, tliat tlie dilTt'renl eo-sliarers do recover their rents 
directly from each other according ti> t lu-u- shares.’’ I'lie same view has been adopted 
;4n Qooroo Frosunno Boy v. Guhinda Bronad Voss, 1 \V. li., The mere fact 

;t>f a divisiru of ])areiit estele, howe\<-r, doe-; nut rediiee a parly t\) the position of a 
;■ raiyat not lahlc to ejeeiment— jLnJif Anrahi ISifn/y. (jopul 8iiiy and others, 0 W. U., 
•,145. A I'otwara, on ihc other hand, does nut extinguish the rights of tonimts, 
.nor doc.s the fact of one of the proprieii i-s heing tin lenaiit destroy his tenant right, 
.because another lias Inid the land allotO'd a-' part oi' Ids share— Nnfhithtl Chowdry 
und othei's y. Sadallal itnd others, W. It,, J71. A iioldiiig lor twelve years 

-'Under one of several eo-]icopt'ieLors gives a ri.glit. of f.eeiij>aney under seel ion (J, xVet X of 
r,'1869, ])rovided tlie tenant li.!.< paid i< nt VYli:t.Ii payioent he niav, in the absence 
'bf fraud, make to any on-- ol tie.* eo-pro|iri( li'r'- wiioiii he ehoose —-Moohlakcshi 
Vasi ami others v. Koyhish Chundrr Miller and others, 7 \V. U., th-i. (Compare 
.^anee Sarulsundnri Ihhia v. Mr. Charles Biunii and others, Ju SV. li , dlT at p. 
350 ; L. II. 5 I. A. IC.S. 

Bor the jnirposis oj cullii-iilion. —'I’h<- hol liog must h** a-^ \ve havi* said as a 
,-rftiyal, and a raivat is piiiu.u.lv a pei-on wliu has .-u-ijiiireil a right to hold 

land Jor the purpose oJ ruUirattny it h,/ himse-l/', or by meiiibers of his 

family, or by hired sere, mis, or irith //,/■ md of partners (''■|■Tiull fi, elailse 2). 

-If then a person le>lil - a laud I'lr a |)ei'e'il ol tuelvi* yiai"'- I>y -.uh-letliiig it to 

Ithjht to suh-ht. Ollier-,, or [ei 111 \ hy -iih-li (1 iie^ ainl p.irlly hy euUivation, 

*'* l''r '“Oiiie t'liii* hy eiill>\atloii, and f'lr '-oine time hy 
- fitth-letl.iiig, undi'f tie* di-lini(:uii «*! 'eiiiun go, alaii.'i* 1, u, j.-, dotthtfiil if he could 
I*. -bo a Scl'th*d iaiy.it, aiel heiie** ii is d<aihftni to.* if (a* eoiiJil aeipm'e a right of 
y OCCUpaney under s,.,.|;uii l’1. It, leiveici-, oiiei' he i, riiieiied into a .settled laiyat 

, by cultiv'ation loi a peiiu.l .ii IweKe y.'ai-, do* ,s jj,. cease [o have an oceiijiaiiey 

, right a.s soon as lie siih-leis lur-laiel to an iindei rai^at : Clause 1 of section 2i 

„ Hccnis Cl give an .dlii inatCe aiiswar fi this .pie-iini,. " Hvery person,” it says, 
who is aaeille*! Koyal ol a vdl.i:;.* wuhin the meaning of the hist foregoing 

section, shall hav,* a light ol ..eeiip.mey hi all laii-l yd,- the time being held by him 
tts a 7aiyiit in that I'llho/i, ili,,( a settled r.ny at will iiave a right of occupancy 
, only vv lien he lias iield a hum a - a laiy.ii, ^ ' for the time bcino held as 

U 7'ttiyiit^ niiply tliat when a •'elile.l laiyai. eea-'i's to hold ji land as a raiyat, e.g,, by 
flub-letting, lie will have in* iidit *.i oeeiipaney in the land liold hy him i'or tlic 
yttnao being, vv e aie not aware it the [.egi-Iainre meant tliis for a positive check 

, ttpon .suh-iiileudaUoM W,. ,i,.„il.l suppoM*, however, that tlie deliriitiou of 

raiyat 111 clause Jot .snetion 5 Is imt iiitendeil to he exliaustiv'o. Wo must have 
!, ft regai-d lor loeiil i-m-toni an.l the ui-igi,, „f the teiianey (ehm.se 1 of section 5). 

Sub-lettiiig again may he euii-i-tent with tlii* position of a cultivator. In j?a/» 
\ Mungvl Chose y Luokhy Sarain Shaha. I \V II , 7<h a Division Court held that 
.the mere tact that one who Jmhls hind snl,-h.t. i( does not make him a middleman, 
and lhafc the real (pi.’sti.ui to he tried wars wliether the defendant was or was not 
a rniyat or one who held laud mulev euUivation hy hiiiiself or otliers who took 
from him uiuhn Jn> mi(hmmsuih as a sujicia-r ciiUivalor^ or \\lu‘tlier Jie was a mitklle- 
man bociiuse lu; uni !U)t cuhivaU* in tlio aoiisc of so<*tu»n G, Act Ji, hut was 

A gcucuu loasc-Jioltltr or .sjioculatoi* iu land rent.’* Tliis rule was adopted iu 
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Jxaroolal Tkalur v. Luclimiput Dooqur, 7 W. It., 15. The definition, however, 
given in clause 2 of section 5 makes this point more dear. If the holder cultivates 
in one of the modes descrihetl in this d.uiso he is a raiyat. If, on the contrary, he 
severs himself entirely from the cultivation of the land and reduces himself to a 
mere rent-receiver, lie is a middleman, 'rhe old seetion ran as follows : “ But 
this rule does not apjdy to khamar, neej-jote, or seer land, belonging to the.^ 
proprietor of tlie c&t.ate or tenure and let by him on lease f()r a term, or year 
year, nor (as respects the actunl cultivator) to lands sub-let for a term^ or pear hp 
year,hif a raiyat having aright of orciipancg." lienee in jffnfi Kishore Chatterji^ 
V. Itam Ohuraii Shah and others, 0 W. II., dll, Jackson, J., observed : “ Section 6,; 
Act X of 1859 , distinctly alludes to the circum';iance of a raiyat with right oi • 
occupancy sub-lctting liis land, and does not declare, that such r.niyat thereby loses 
liis right, but that tin! sub-lcsvc' tlicreliy gains no right, it is very common all 
over the country for raiyai..s wlio have rights of oc*;upancy to snb-lct in the bazar ; 
but that gives the zemindar no right (o disi)ossess the r.aiyat with right of occupancy 
a.s tlie zemindar here has done.” Tlnit jiortion of tlu' law upon which this decision is 
base<l has not lu en re-iuiaeted — V^idr, however. s<’ci ion 8.5 and seetion 178 , sub-section 
(d) clair^i' («) ol tlie Act. 'riie.abovo deeisimi wa' followed in Jiimrer G azi and another 
v. Ounai Mundic and others, 12 W. K.., 110. lint IVarcndra A'arainJiogy.lshatl 
Chiinder Sen, (l'\ l>.) 2d It., 22, in w iii< h it lias been lield that when an 
oceuiianey raiyat sells his liol-.ling, his right of oieupamy ceases, fu Itibi Sohodwa' 
and others v. Siin/h, 12 15. L. U., ; 20 W. It., IdO, S. ('., Phear, J., said : 

“ I cannot ext.'iid t lie mere right of i.ecnp.-uiey lie^ind tlic riglit, on the part of. 
the person t-uLitied to it, to occupy aiei till liiu soil, elilier by himsell,or l,Is servants, 
of by hi,--les.,r<'s or liceu.M-c", i.c., at the liirtlie-t, by persons who are in some 

degree subordinate to him and under Ids' eoiilrol, tliroiighout tlie whole time^ 
of possi-fsimi. Vide on till- poml, note- head. d Kff'rel of a transfer of holding 
of an oecupduci/ raignl uiidir -inion 2.d. In Danui Sheik v. Uishessur Lalf 
i;j W. Iv., 2;il, it was ^'.eu lield tli.it ;.u o< eiijniiiey laiyat can grant a 

lease Without the e nisei,i o-f hi.s laii'llurd, liut such lease 
J/a oO(O'/(<■(w. i--onlv hiuiiiiig heiAseeii him aii l the lessee, and if tlio 

landloi’il is not Iheiel)^ de[i!i\ed of ati\ leg d riglii wlinii he pos.se.sse.s, and if 
lie dispos-se.sses tlie lessee wii houl tlie a-.s.si.iiicc ol the law, he .s guilty of trespass. 
Leaving aside, the i|iiesiiou of suh-letiing', it follows from the dethiitiou of 

‘ raiyat’that the laud nnisL la, u.'-ed for .agiiciillur.d purpo.'C.s, otherwise no right 

of (leenpanev is ucipiired. 'i’lius it wa.s heiil iliat a tenant 
01 agi t( 71 /in t. who had ohfalned a plot of ground for building a hon.se 

obtained no right of oeeiipaiu-y lu the land. ^ 'I'he oceu[>atioii,'’ .said Phear, J., 
“intended to he [notecied l>.> tlii.s seetion (seetion (5, Act X), i.s oeeupation of land 
considered as tluj subji'd of ag'rieultiir.il or horlieulluial cu!ti\ation, and used for 
the juirposes ineidental thereto, such as for the -ite oi the homo.stcad the 
raiyat or iuaU’.D ilwelling-iioii.se and <<> (>n. T do not think tlnit it includes 
occupation, the main oijjeet of which i.s the lUvi'llriig-house itself, and where 

the cultivation of the soil, if any there he, i.s entirely suliordinate to that. 

1 had occasion in the ea.si; of Khcllut Ghundcr Ghose v. Amirto, reported in 
the first volume of till! Indian Juri.st, New Series, 12(5, to consider the m.«itter 
very fully, and 1 see no reason now to idler tie ojtinion which I then expressed— 
Kalee Kishvn liisioas v. Sreemati Janki and others, 8 ^V , 11., 2o0, Similarly no 
right of o(-eiipancy i.s ac<|uired in land useil foi the ereeti'm of a scliool or a church— 
Ranee Shornomagi v, Blunikardt, 9 W. U.,5.'»2. In Koglash Ghunder Bogy. Beeralal 
Seal, 10 \V, R , 4();{, the lligli Court found iJiat tlio laud which was originally- 
taken for liorticultund cultivation Iieing large, in cpiantity (00 beeghas 15 cottas) 
cannot now be considered as entirely subordinate to tlie liou.se which was erected 
on it, and that therefore Act X will apply. But where a tenant who was a breeder 
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ijr horsos, hail occnj)ifi<l land for ,!^ra;?in,", it was ludd that he acquired a right of 
6i*CUlJancy in it— Fitzpatrick v. Wallace, 11 W. li,, 2:}1. Tliis will now follow 
from the cxidanatiou of dauso 2 of soeiion 5 which deJinc-j a raiy.at. That expla- 
ttation runs to the following dlV'ct : “ Where the tenant of a land has the right to 
bring it under cultivation, ho shall he dei'ined to have acquired a right to hold it for 
the jiurposc of eultivation, notwith-^tandiiig that he u^es it for the ]miqjoso of gather¬ 
ing the produce of it or of gra/.ing eatile on it.” )So that a raiviit will now acquire 
ft right of occupancy in a threshing field nr pasture. Act X was not intended 

apply to any land, eveejit land of whicli tlie, main object was cultlv.ation— Earn- 
dhan Khan V. Ilaratlhan J'nramanik and others, 12 W. U, 40!. In the matter 
6f liromo Moifce, Jtewa, jiotiliouer, 1 1 W. !»., 2r>2, tin* .Jiidgos differed in opinion, 
‘•’f I have fn quenflv held,” ol»'^(>rvcil dackson, .f., “ fhat the ]novision3 of Act X 

of dSoll 'id not apply fit suits of that d(‘-eri[ilitui, fhe laud being occupied for 

the purpose^ of huilding, and not agrieultur.dly or in the ueighli.turhood of lands 
pjccupied agriculturally.” ”1 sec nothing in f ho Adsaid iNlitfer, .1,, “to justify 
ahjr distinction helucen suits for ;irr<*ars of rent on account of land used for 

Stgricultural ]>urpo<es, and suits for at real', of rant on acconiit of laud used 

Jof -other purposes.” (j S. .laclcson, .l.’s opinion jin-vailid. ('oinitare Madun 
Mohan Biswas v. Sfnllurt. 17 W. It., Ill; fuilec Mohan Chaite.rji v. Kalee 
Mritto Itoi/, II W. If.., l.s;> ; i'lnirch v. Uam ’tuonoo 6Jiiiha, 11 W. H., «)-l-7 ; 
^taiii Doort/a Siindari v. Ihhi Oairrunrsoa, 17 W. )>., 1.'<I. Per it has 

been, held that a suit could be broiiLdn ninlej- .\i‘t X fm- arrear-^ of rant due i>n 

ftccouiit of land nseil for biiildinu pnrpo..i-^ —/frjfyrt \(ifh K'lndit V. itopre Xafh 

8haha, 17 W. Iv , ISd; IFatsan A t'o, v f toll ail') Chandra Muzuindar, tSj) W. 11., 
(Act X), 4(1 ; ISheik A'asirali v. tSa.iii/ali, M., i o'J ; Bijno Das De v. Wollen, 1 
li., 22!{ ; 7a'ini Prosad (those \. Ih naal I Gonipatii/, ~ W. If., (Act X), if ; 
Metthoora Eath. Kundoo (tamjda ll, 1.') \\ . U., 1(11}. 'I'iie wbole qiicslitm was, 
■however, .settled by the 1‘bill r.i’in li dcci-inn in Jiniirr Diirgn Sundari Ihbi 

'Qmeduuiiesa, 1^} W. If., I'llb. 'I'lio m w A<t b.i'' adopn-d the view of tlio J^’ull 

.Beucli decision, and Ita- talo'ii partietdar ean* to lay down ibat a settled ralyat must 
1)6 a cultivator, and innsl bold bis land fi r tbe purpo'i* of I'nllivatioii. d'he right 
;Of occupaiiev iieipiin-d 1>\ a cultn.»!or nnib r Act X ot 1K.^)'.I, or Aid Vlll (L>.(b) 

1801), is bowcN'-r as ap|)li'':d>l(' (o tbaf p'-rtion ol l la* land wliiili is usctl for habit¬ 
ation as for liiat [H'liioii uliieli is vnltuafiil. In Mohrsh (dnt der Cungapudhi/a 
'mid others v. tUsho Aa/h Doss aad othn s. '1\ W. U. I(i2. Markl'V, d., observed ; 

I do not (bink it ina-essars to i;o llifouL;li all tlia ea'O t.bifb liave lu eu referred to, 
.but I think it ib'sirable to [■•■Irr (o \^hi^t I l>elie\i‘ is the earliest case upon the .subject, 
nameh', the deci.siou m s W<‘e|.I\ If>'[Mirter, p, 27)0. 4'liere the land in rc.spcet of 
which the right of oeeupaney n is elaontd was a ].icce of land let to a widow for the 
construction of a hasha bmi. Mi. .1 list ice I'iiear was of opinion that Act X of 
1859 was not aiiplieable to land lei I’l.r siidi ;i puriiosc. In that jndgmejit, Itlr. 
Justice J>a>ley cotieii'Ted ; bnl h'* is pai i n idaily carffiillopoiiitoutthattliutdeei- 
Bion wouUl not apj'ly to ia-s/ort l.unl' s,ii-b as inlgbt be met with in ail ordinary 
cultivator’s holding, lliereliy ele.irli sliuwnig that, in the opinion of Mr. »Iusticc 
Ilayley, laiitls in an ouliuary enl(i\aior's Iioblmg woidd be the subject of 

^provisions of Act X of lis,‘):*, and now of A.-t A'111 of INC.) 1 am not .aware 

that that Ojtinionhas been (liss(‘nte'I iinm m any ntlw'r ease. Jt certainly would be 
iila.nintt('r, I think, of some surprise it a raiyat with an ordinary holding, and having 
bnilt his house upon a portion of it, wn- to lind that, alllmngh he had a right of 
occup.ancy as to the eultiir.able land. b«- had not a riolit of oeeiqi/incy as to the rest 
‘iBoth tlio Courts liebnv have held that the land o>-cnj)ied for dwelling purpo.ses by 
the cultivator i.s jiroleoied in the same w'ay as tiie ivmamder of the tenure, and £ 
,tliink in so tleciding tho.se tbiiirts have acted entirely in accordance with tlte law.” 
This view it seems >m 1I obtain under the new Act, because though the Ueliuition of 
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* raiyat’ does not save Ills l\abitaiion, snlvclansp (^f) of clause (2) of section 76 makea^ 
the erection of a dwelling house hy the v.niyat to he sin iuiprovetnenfc. Indeed lU,. 
appeals to me that sections 20 and 21 should herc.ail with sections 70 and 77 and 79 
of the Act, so that the im[ti’o\'cnients luenLioiuid in sections 70 and 76 would be noi,’ 
bar to the retention or acquisition of the status of a settled or occupancy raiyat.'' 
Where the rent for hustoo laud was paid by the raiyjits to tiieir landlords S(*parately'' 
from the rent paid for the cultivated lamN, hut the tenure of thelands was 
vaiyatwari tenure, it W.T.S helil that as a matter of law, the distinction in the mode-" 
of paying rent did not exclude those* lands from the ojieralion of Act X of 1859 or^ 
Act Vlll (B.C.) of 1806— JF. S. N. Voqosa and another v. Itnjoo DJwpee, 22,i 
W. H., 511, per Marklty, J. Similarly it lia^ h»>(*u lield that hastoo laud iqioii which- 
the raiyat’s liouse is built, doOh not fall within tin; dt'linilion of laud for building 
])Urpo.ses— Jowardur V. Seott Uloncrir/f] 8 II. fi. It., A. C., 2811 ; 12 
W. 11., 110. A landlord who allows lii> len.ant to invent capital in erecting buildings 
on land let for cultivation, and raises no oliji'cdon for a cnnsideralile mimlK'r of years, 
will not be allowed to disturb the holding. 'I'ln' fact of tlie building having been 
allowed to remain primujhcirprmd that the land was let for Imildijig purposes— 
lirojo JSa/h Chowdry v. Stcunrt, )S IJ. )., H,, Aj)|>., 51 ; 10 W. 11., 210. 

A raiyat who relies upon !i right of otM Upaney mu~t be talo'ii as admitting I 
tliat the letting w.ns of such a characti-r as is ei)atein])Iated by vVet V'll I of 1869.^ 
^Ij.C.) which a]»plies only to agneidtur.d lioldiii.gs. When! laml was let on the . 
nnder.standing 1 hat it was to Im; used for cultivalion, the fact tliat llu! ruiy.at has 
ac(pTircd .'i right of oecupaney <loes not .all'-r any of tlie terms of tite letting, except .! 
the conditions (if a?iy) (Lxmg a term for tlie temmey. The statutory right - 
of occupancy cannot be extended so as to make it ineliub* complete dominion " 
over the land subicct only to the piiymeni, of a rent liable to U* t>nhancc(l ony 
certain conditions. The laiiillonl is still entith'd to in-i-'t that the land shall 
used for tlie purposes for wbieb it was grantt'd ; and all iioiigh a liberal construes*; 
tiou may be ailoptt*d, it cannot ext»;nd t** a compile ciiam^e in the mode of "' 
enjoyment —Uaboo Lul Sahoo v Deonarain Siiu/ and o/hers, I C. Ij. It., 264 ; 

I. L. II,, .‘1 Cal., 781, This <-ase was di:^tinguislied ii\ Pionmino A'’M?anr Chatter-' . 
ji V. Jugunnath Sysak, 10 C. I*. JC, 2.'i, and it A^as lu'hl th.it where land lias, witb 
the consent of the landlord, ceasi-d to be ao’neiiUural, and the tenant has since built 
a homestead, or used part of it for tanks or ganlens, the nature of the tenure is 
not thereby changed, nor is the tenant thereby deprived of any right of occupancy 
whioli he might have acquired. 

All iudi.go-eoneern or tirm has no corporate or legal existenc«jr so far aa . 

^ tin* ()ue.>(Ion of a right of oceup inev is eoneenied, which can 
‘ only lie reeogni/.i'd in particular imlividuals —Cannon v. 

Koylash Chitnder Mai Chowdry, 2.5 W. 11., 117 ; Mai Kumal Dam v. J. JV. Laidlay 
and others, J. C. 11., 1 C'al., 6.57. .Iack--oii, , 1 ., oliMTved In this case : “ It apjiears , 
to mo that in point of fact to apjdy the ti'rins of section 6 to a holding such ■ 
as the ])resoiit, wouhl be to oxti'iid the meaning of section G to a most inordinate 
ami dangerous degree. It is no doubt the ease that when a raiyat holds land 
which lie may eultiv.ate, the eircurn.stance tliat he has sub-let that land to an under¬ 
tenant doe.s not dejirive, him of the riglit of occupancy, or prevent such a right 
growing up. But the case is altogether dilTercnt when the tenure is of such a 
nature that it could not he within the means of ncciipaney or cultiv'ation of a‘ 
particuhir raiyat, and hero the fact is that there is no particular individual raiyat. 
Hero is an association of persons consMtutitig a iirm who have a large capital, , 
and who devote their energy to the improvoment of the soil for the beneflt of the 
country and alf?o for their own benciit, and iu resjiect of such a body, there is 
also an authority directly bearing on the case. In tlie case of Cannan v. ' 
Koylash Chunder May Chowdry, 25 W. U., 117, decided by Mr. Justice Maepheraon 
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fttid my brotlior Morria, it was expressly held that the Aj;fraBanlc, as the represen¬ 
tative of an indigo coneeru or firm, could not be regarded as entitled to plead a 
right of ocenpaney. d liey said,—an indigo eoneern or linn lias no corporate or 
legal existence wliicli we can recognize in a suit like Ibis. So far as the 
question of a right of oianipancy is concerned, all that wt' can I lok at is occupancy 
by particular individuals ; and a^ far as sneh occnpiitinii uf this .land goes, tho 
'present appeal fails.’ Jn those olwervaiion-: we I'oiKMir, and It would bt; loipossible, 
we think, to hold tliat In'm or ]>artiii‘r''hi|» eoold tahi* the errant of ]an<l ami by 
arrangement among thc'iiselve-^, eoiilinning for a «eries of years l)y changes in tlie 
partnership, hand ov(‘r the land from om* jn-i-nn to aTioihcr under the guise of 
a right of ocenpaney. Wlial llie, linn of Koh. rt, Wai'on «t (.h). took from tiio 


aemimlars in tliis ca'e ^\ils not a raiyat’s tenure for the purpose of ordinary 
Bgricultu al use. It was a tract of lainl ami'UiiliTig i<) an estate to he worked ity 
them by menns of eapital for (be purpose (,f f.iirviug out a partieular speculation. 
It appears to mo that neitber the terms of A'( \ of 1 tS.'i'.l, nor of lieiigal Act 
VIll of IMfil), ('ontemplate tlie right of otaMipanev giowingup in sncli a oast! as this.’ 
Tho definition of ‘ rai_\at’ in -eeiiim o hit- made (In- |">ii)t ch-ar. 

The definition of the\\ord ‘rai^at ’ as given in sect ion ,') rloes not ineliide a 


necessary element' ol payment ot rent, '['(> hold tor the purjiose of cultivation is 

sufifiuieut to iiiaki’ si p(‘r^on siraiysil, though his in(.ere~,t, niu-'t he si snljordinats! interest 

to the Sti})crior liolder. Hence, wlselhsu' a I’iiiyat' l'a\s rent in kind or esisfi be acquires 

. , ,, si right III 'l(•<•n|lan(•v hy |o years' po-«ses>ion. 'I'liereforo it has 

oli tenants. oeen Jie.il tlisil osalinsirily a liobling uiult'V si bluttjdhari Icnui'C 

f/.c., wh(‘i'(‘ tlie rent coii-i-sls of a portion of tlio produce) 
would establish a right of <wcu)ianey midei soctbiu X. of IS.'d)— Hurrehnr 

Mukerji X. Bis^essur lianerji and W. U., (Act .\). 17. vSo a hJinoli tenure 

may be si goozusta tenure, and a rsiivsit who jiays rent in kind smd is in ]iossc,ssiou 

. of or cuUIvsites land for si period of twelve \ears lias a right of oeenji.ancy in 

the land so held or euhivaieil by liim,-o long a.s he pa\ s tlie rent in kind for tho 
same— Jutto Moar v. Alussf. Uasmutt Koour and ohiirs, ir> W, 11., 479. 
It is uot es.scnt.ial to tlu' acquisition of occupancy rights that tho rsiiyat 

should have paiii rent m re'^peci, of (hi' land. Tt is suilicient, 
Payment of mil not „nder section tJ of .Vet Vi II of iSt;;) that tho 

pepon claitning (.. have acquired ^uch right.s .should have 
hyt for its ret end on! ciiltusiti'd or oeeiipied the land for a period of twelve 

years, and should he si rsiivat— JVami7i Itog and othnrs v, 
• Opnit Atisf^.r and others, II (\ lj. K , 117. After uciting section (J, Milter, J,, 
observed : “ It is elear from tlie langnage of the seeiioii that for tlie aequiring of 

the right of oecu|iancy two condition', arc only iiecessiiry, vis., (1) (lie cultiisilioii or 

holding of hand for 1:1 years, and (l*) tliat the jierson liohling or cullivaling should bo 
. ,a raiysit. No doubt in main csi'C'. the fact of iimi paYincnt wf I'ciit would be a valid 
^,f>*^*^'^***^ holding th.il. (he land wsi' liehl by si jiei'on nol a< a raiysit but as si Ires- 
' passer. lUit where notwitlislimding non-jiayment of rent tlio holding or cultivation 
,,aS a raiyat is cstablisbcd lor l;i year^, tiie e'^'Ciilial condiiinus of the section aro fnl- 
fiUed. The IMooiisill was ol opiiiMii that (be words 'O long as he pays the rent pay¬ 
able on acoount of tin* ssmie." show that the jiaymeut of tlie rent is an essential 
requisite for tin* acquiring ol the riglil of ueeiiiiancy. Hut lie is mistaken in 
this, bccaU'io tlu* section says that a raiysit, iV'c., slisill bsive ,a riglit of occupancy 
80 long as he pays rent, iVc., i.e.w raiyat wlio liiKils the two conditions iiicutioiicd 
ftboyc shall have a right to occupy tlu* land (wdiicli moans be cannot bo evicted 
against his will) so long SIS be I'at’.s rent, Ac. d }u*rol'<u*c tlie acquiring of a right 
of occupancy is dependent only upon tlie two conditions mentioned above, but the 
maintaining of it is furtber dcjiondcnt upon another erndtion, vis., iiayment 
of rent. It was contended that it would be anomalous to bold that, altliougli 
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:i rijiTlit of occnpnnfy may be ai‘(|uirtHl by .a ralyat wlio Ims not paid any rent, 
\et tlie. moment it is .’u-(piired it lie. i‘\tini,'ui-<liod if tlie jKiyment of the rent 

iu! witlilield. Cut rc!;i(lin,!' seelion (5 ;ilone; with M'clioiw 2- and di of tlie Ileut 
Act, it wonld appear that tlu; euu^triK t im. we adept is not ojten to this objection. 

doubt non-})!ijment of rent worK'< as a ferfeitnn- of the ri^lds ol oetsipaney and 
renders a raiyat, wlietlier be lias a ri^bt of oeoupauey or not, lialde to be evicted 
(see section lint, a raiyat bavim; a n,i;lil of oeetijianev cannot be evicted, 

otberwise tbau in e.\ecntion of a dia rei- or order iimler ibo |iro\ i'i..ns of the l{ent 

Act. Tberefore before a landlord \-au re;dl\ reap tin' beiK'lit of the foifi’iture of 

a ris'bt of oecupaney incurred by non-pa\ment of rent, he inU''t brni^ a Miit to 
eject tbe raiyat, ainl whenever 'iich a -^uit mil bi' bron:.dii, t he rai_t at will ha\ c 
I he, {lower to ]in!vent the forfi'il are by pa\ini^ the arrears ol rent niider tin* {irovi- 
sioiis of section .'c-*. In this re^pi'ct seeiion ~)2 in.dse^ no dilierenei' betwi'eii an 

oeeiipaiil. and a non-oi'cnpant iai)ai. I'mili bate ibe .'•aine pn\d.'oe ol jirt'vcnt- 

ing evietioii liy tlie jiayini'nt of the arre.irs of n-nl niilnn a eerlain tune.’ 

Ibit the lucre oni'S‘.,i()n to pay lenl for live year- doe- not, ol i(-elf, aniount to 
forfeiture of a raiyat’- right of oi'cnpaney, and will not, lie suMiee-nt to -m 

aelioii bv the landlord for tlie recoverv of iln' r.ny.iis holdine; — \. 

JVnorziilmu, I. Iv. It., D Cab, SnS ; JJroji/idt'a Kniiun' M»;/ Ctott'ilri/ v. Bungo 
Chuiidrr Muudh\ 1 1 ’ C lj 1C, ;;s!l. 

W hei e ho\\e\ (I" a (eiiaiit haviiig.i r'glii of oeeiipaney'aliandoii- his holding and 
ceases to {lay lent for live year-, it i- not, a light eoii'lnietion oi -eel ion 'I'l of 
IJeiigal .\et \’111 of Isig), Jo -jivihal I he !;indloid ni:iv not jint another tentint 
into po-se--ion wiilioiii the forn!;il!l\ of ,i -nil. Sei I,.ij) il ol lleiigal ,\et \ 111 ot ISO',) 
e\pre.--lv limit- the diir;iLioii oi oeiaip.mi'v I'lght bv tin' worls " -o long as he |iays 
the. rent pavabb- on aeeonni. of tbe - iiiie,’* aiii] ili-linet aliaii le.nnienl and eess.itiou 
to jiay' ft 111 ili-i lititle the teiiaiii fo'in I'nioriing tlie light- wlneli be in.iy have. 
previoU'it eii|(>\e(j — (loltiiti .III Ainlid'd O'e/i'7* Sniiduii DuKt, 1. b. U., S t'ab, 
CJ-J. 

AVhere land held by len.int- uiib rigbl- ol oci'iipaney was eoinpletely sub- 

-ttlaner-ion, no 
i \ non-pay ineiit of 

i| oeeiip.-inev '—IJem 
I < ab, N!H ‘ 
colieei rents from 
a n.'hl of ocenpancy 


-ill'll 


ha. 


Tirni. ill.'e,v'.'. 1 O '1 /o'e- 

p/'/( mil/ l■‘^ flit I , 


iiii'rgi'd lor a niiniber of year-, aiii' d'lring' tli'- |ieiio.i 
rent was {,;,id by ill.' tenant,.- -///7r/. til'd tile It nant 
rentdming the pei lod of -nbinei-ion, foileite! llie.i regld- 
iJuft mill '(ii«!ltn'\. Axlufiir /^nrdnr awi ollifi'!^. 1. !■ lb- 
A pos-es-ioii winch anioiiiii- --iiiij ly to a nhioxfitifin li.gid I' 
raiial.- i . D'.t -'leli a j...--i--ion a- eonb'i 

• -l.iilla fxhnr l/xtl lliutka ('h iiniri/ ami othns-, 17 

W. lb. 2'>J .\ lee,id .11 o.eiij.ydig l.iiid nniely a- I In' a,—i.gnec 
ot the Zemindar, and ('nilivaiing b'e.in-e ol the o|.|ioi tnnity llin- aliordi'd. e.iniioi, 
under color of that eliara '(i r, cl.nin (lie I'lgin oi ocenji.iney niine -ecnoii (i. Act. - 

ll^ooiiiii A.if/i Tao'iiris. Kiioiid’H I’l irari a'ul n/iiirs. lb W. K , l<<. liee'i b'a.so 

cannot confer a ri'glil of oeen|eine\. a le I (he t a i a i .i r i- b nn. I to i "-.i. n e hi- holding 
to the zemindar in I lie eou.lit;on m winch lie got it wlieii In- le,i-e i- over —Jiniiifinruii 
SahoQ and 

JBuiiii/on and (iumja /iih/mi Jiairnf I rriimj 

Whi'ri' a per-oii held /•(Oi/ir/t binds aliern.dely a- Miliivalor an.l fanner for 
about fid years —HrldiXww h’is cnlLivaimn lor broben period,-, would not de{iri\e 
him ot his right of oecupaney under section il, j\v t, X, and tli.il the doctrine ol 
iiK'rger ilid not. ajijily to -nch ca-es— Mokand/liil /)iiiila‘ \. B- ('I'oivdi/ and 
ofhr.rs, \7 \\\ \l , 2^ \ Sib b. lb, Ap., b.'i. Whcic a pei-on holding i-onm 

bind at first as a raiyat, subscipiently fibtaiiii'd a l.nniiii'g lea-c of it, aicl thn.s 

becann; a.«sigiiec of the landlonl’s iii(ere-|s. an.l took a.h.intagi' of his po-itioii 
to allow hiinsell to aeipiire a right -if oei'tipancy as a raiyat ; lirld that the pro- 
pi’ietor I'll the termiiialiou of the farming Icafc, was culitUd to have the land 

l.'v 


IMlill 111 IIH* U I > I A I I 1 Ml - . . . 

Jun/ii iSiiliiio lor -self and <;aindiaii a/ Bam halm-ni I'^ahoo^ liamphul 
nd (iunan lii.dun Jiairn/ \. I rri/aa Mal'oloo, . b., 
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back free of .Ml rnciiinbrancos. AltlionEfli tlic»loctiiii(M)f niorixor does not hold in this 
country, .o-nd the Siiio'* |)fi>oii inuy hr)1d u jneco of Inin) both .a.s find farmer 

distinctly, yet, as tlie raiyat’s oeeiijiation is a pos^e'-sion adverse to that of the 
lamllonl, it follows that in any easi* in which in eonse<iiiciie<‘ of the two interests 
being held by the same |terson, the landlord’s will and rostraijiing power as 
again,‘'t the tenajit arc ill abeyain’e, the raival'“ ri.uhl is also so far in aluyance 
that it cannot undergo any eliange until the landlord's right- are relejiscd from the 
ensiody of the, (enaiil. Where a rail at i interest eo-c\i-lr. wil h a farming title, the 
raiyati interest imi-t remain iinehanged in character during ihe eiirrcmy of the 
farming lease— Thomnft Sari \ . ranchanun livu anil otiicrs, 'J~> Vi. ll , bO:;. 

In a suit by the pni-eha-cr in ISTS at a (Jn\cMiinent leveniie s;dc against the 
former proprietor for possc-.sioii of tlie land sold, the defendant alleged that his 
preilee*-sors in title piireha.-cd tl.a land Iroin tio\eniininit in IStil, and that he 
and lii- predeef—.oi,-, in title held it. 'ill but, that his jirnlcei ssors in title, in 

Julditioji to holding an ali-.obile /ptjasf/n/ni/ i.glil. }ia<l hccii in ])('■ session as 
occupancy raiyats since fJrhl (I) thai the dcfi'iulant was not entitled to 

claim ocenpaney rights throngli his |,redc<‘c-Mir- oi title as he had lot inherited 
from them, and (’2) lliat during the pcrioi) he laid pos-.(.,..;i,)ii j|,i piojirii'lor the power 
to ae((uiro a right of iic((ipaii( \ under-eel ion (j ct Ael VIII of J.SilJI was 

in aheyaiiee— JmI BuhaJiir Simih and otfin it \. Stda/io and anotlit;i\ (b Ij. 11., 
bbn ; J. li. K,, H) (bil., -t."). 'I'he lutlgnn nt In tlil- ease rims thus: “ In an uureport- 
cd ca-e, viz., Wegiilar Apjieal JS(>. id ]S77, decided on tlie libth Felirnary 

1870 —Kialnni jtronad Siiii/k v. Itajah Jtadha I*rrxad Sitir/h, (birth, with 

Toforenee to the eonlenlion put torwaid In that ea-ie^ 71 /,;., that one of the parties was 
entitled to a right of oceiiiiaiiey as he hail held the laiid-^ in -^uit in that ease in the 
d«>uble eapai'ity of a raiyat ami as pro[irI<‘tor, --aid : ‘ Ibit we think that this view is 
contrary hoth to llic Icticr and ‘-pnii ol the Unit Law. A man cannot occupy 
the double eharai'lcr of landlo\d aiel rai\at. or make a ^uctmee of paying rent to 
liiiimelf for Lite pur]iose of ju([iiiring an iccupamy right agaiu.-t idlier jieople.’ 
It was held in thal ea.''e|lial under 1 hi‘eircmn-i.aiiee.'- no light 01 oeeujjaiicy could 
be ae<|Hired. 'I'lu'I'lnei .)ust.!ce was of opinion lliat a laiyali Itolding would merge 
in tlie proprietory intere-i alter tlie piip lia.-c of tiie latter. Il is iio| neeess.'iry 
for ns to e\pl■e;^^ any opinion ujion tin-! ijuc^iioii. riz., whetlicr a laiyati interest 
merges and hicoine-, extingin.^heil a- ’-non a-, the raiy.'it ]jnrehii-jc-, the estate in which 
the raiyati hohling i-. siliiatcd, hut the learned (.‘Iiicf ,!ii-iice Jield in tlii.s case for the 
reasons given in his jndginenl that, the laiyats loiijd not ae(|iiire a right of occupancy 
under the cireum-'tiinee- set loitli ahosm In the ca-c of Sari v. Il^anchnnnn 
i!5 w. u., r.o:;, it was held that, :ilt]ioii:^li a raiyati right, would not merge, 
still it wonhl remain in ahcyancc -o hnig as the laiyal would he in pos'esslou of the 
estate in aiiotiier eapa'-ity. Mr. du-tiee .\iiislic, who (hdivered the iudgment in 
that case, was also one of the .fudges m aiiol her ca-e ri'porlcd in 17 W. 11., 271. 
That case was ileeiiled by ^Ir. .Iiisliee jjoeli and Mr, .In-tiee Ainslie. At first 
sight it would appear tliat that ea-e was meon-is(eiit with the ileehsion of the 
learned Chief .Jiisliee relerred to above, hut the e\|ilanatioii tli.at Air. Justice 
Aiuslie gave ol hi.s views ujoii t!ic siihicet in the latter ease of Snvi v. Ranchannn 
Roy, goes to show that so f;ir a- the aet.iial deei>ion of the siihjeet Is eoneerned, 
there is no inconsisleney belween i1k‘ decision in 17 W. b’., l'7l, and the unr«‘[»ortc<l 
case eib'd ahove. iJotli in the ease-i leporleil in 17 W. 11., 171, ami 25 W. 11., 
508, the Judges held (hat, though 1 he raiyati interest did not merge, yet so long 
as the raiyat remained in po‘^se•^^ion ol tlie, laud in a double capacity, i.e., as 
landlord and as raiyat, lie could not aeiniln* a right of (teeiipancy under section .0 
of Act VI If of l.S(i;» (l>.C). In fliLs view we entirely eoiieur. Section G provides 
that cultivation or Jiolding lor a period ol twelve years confers upon a raiyat a right 
of occupancy, i.e., a right to romaiu upon the laud iigainsL the will of the landlord. 
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Thi.s riglit of oocnpanoy must, tlH'roforo, bo af((t]irctl soniobody, and if tlio 

riiiyat is io j'OSsos.Mf)U of tJui l;iml In a (loiiblo ojiparity btjfcli as a raiyat and as a 
inalilv, it Is aliiio>t iia[)<is.siblo to ctjiicoivo how lio oan un<h'r tJioso oironiustaiicos 
aot|uiiv u riijlit of occupancy ai^ainst hiinsolf. TiuTcfoiv a rcasojiablo view of the 
law is, that during Llio time a nuyut, remains in ]»ossc.'Nsion of ) he land in .such 
ibmblo capacity, the ofieralion ol ilie, ae«{nisilion of the ri^lit of Umaiicy remains 
in alieyaiieo.”— jPct Alilter and VV ilkin^on, .1..). For a fuller judgment of the cases, 
rcportoil iti -O \V. II., OUd and 17 W. It,, '27 i, oide mues under section '2'2, post. 

A raiyat occupying and eulti\atnig land for more I ban twelve years under a 
landlord who lia.-, no title to tlie laud, nevertheless acipiivcs 
A rhfJit of oc(‘U[Ui»vij right ol oeciipnncy. '1 lie riglit i.s one whicli is uotconlerrcd 

/irA-wTs?'/’le-soj', bin nhieli, l>y virtue of the law, grows up in tho 

raiyat Irom the mere eireiim^lanee of euUivatiug the land 
’ for twelve ycjirs or uj-ward.s and pay ing rent due {\n'\t.\m--Zo(dJ'aii Bdn v. Madhika 
ProKunno Chunderf \. Ij. It., d tJal., ntJd ; ISi/ud Amer Mlomtt.m v. Sheo SuhaCf 
11) W. It., d<S.> ; Pandit Hhno Prukn^li Alisser v. Ham Sahni iSni//, 8 li. L, It., Itiu. 

Par a ptirwd oftioidvi; yearn coutmuou-dy, <3'c—'I'lii.s .seetiou has a relro.spectivo 
operation. So umhr .\et. \ liI I.S.I'.t, ii na." held that tlie lii'gi-'latnre intended 
that a holding for nvehe years, ulieiher wholly hefoie or wliolly after, or 
partly before and partly idler the pa.-'^iiig ol Aet \ ot I.So!), '-hould entitle, a raiyat 
to a rigiit of o( eiipaiiey - — V. /iinnennur Mukeijiy d W. It., Aet 
X, !'i), 1>. .V Jiutl.i graiiteil previoii- toiliedateof tin' [las'^mg of Act X is 

.subject to tlie'.ante rules ol juterpretation .i polt.i gj-antdl .'-ubseipumt to that 

date, and tli<‘ j>ro\iMi lontained in i lie foUoivmi,'' sei-l ion woiihl e<|iiidly apply to 
potta:'granted ljeloii‘or alter I he piomulgaiioii of Aet X — Pandit isheo Prokash 

^ Aliiintir v. Ptmi kbakuuu Bnnj, !7 \V, It., b\ !>., (12. 'J’ho 

(iin/niiu'iis puM ... 

^ eoiiliniious po-~es'ion lor twelve yeart wiiieli is ttie suiiject 

of this .■>eciion. mn.'t he .i, po->i--.on under oin* and i.lie .sanie, right. “In our 
opinion,” reniarlted M;ie|ih' r'-ou, •!., “ i he nght ol oceiipaney anpiiu-d under section 
ti mu.sf. be an oecii|iani‘y of one and l.he '■aiiie kind, tliat. i-* Lo .say, it must be occu- 
jiaiiey' by tin- [ler-'Oti ph'adiiig it, or by Ins father (»r some otin-r [lerson Iroin whom 
he iulierils. Ilereilie tii'-i live ye.ns’ oei*u|i,iiicy relied on by the |)lii,ititill w’oro 
years during wbieh the land was eullivated a.nd iield, not. by li.e plaiiitilf alone, 
but by I he plaint :!l and Jslioda rni.\. In .sa'enis to Us that, i hi ^ is a distinct ami 
•lilleieiiL holding from ilii> ■•iib.-.isjnenL hoi'ling by’ (he plaiuiill alone. I'lie ]>laiiitiif 
has therefore laihsi lu prove that he niltivated or heiil iln* bind lor twelve years, .and 
thereliy acquired a. right of oceiipanry ’ — H/iri/,: jUn/iomed Chumati v. Itnni Persad 
Jihukut and oihern, ^ l». Ij, U., d.bS • 'J,’l W. It., ifJ, note, d liis deeisioii has 
been expi’es.sly over-iiddmi by eiaus.e J of seeiion :^ii of the i-evv Act. In A. J. 
Jforbt's V. liantlal Jiiniffas, ‘22 W, 11., -'>1, Fhear, J. ."aid: " This right may be iii 

it.s inception joint witli (.itI ku' jii’r'Oiis ^ for ig by ilie d(.‘ati) ol co-.sliai('i’s, it b.ad 
ulimately become a sole riglil in the plamtlJl himself, still it won! ) iiave beou conti¬ 
nuous throughout in its nature. ’ Land which i'. held as one tenure is either 
subject to a riglit of oeeiijiaiicy as a whole or it is nut suhjerit to any rights ol occupancy 
J13 to any part of it. If tiie vviioh) la.iid h.is been held lor umre than twelve year.s 
tlien the tenant ha.s a riglit of oceiipaiie.y, but if within twelve yeais the teiiani has 
laicji allowed lo take jios.session of liesli laials, aii'l • aeli adilition was lutendel to 
create a fre.sh tenure, then as regards the whole a. right of oecn^iancy has not been 
acquired, although a portion has been held for nioie, tluin Ivvelvti years— Amar 
Ohand Lahata v. hakditti Pyckar, 22 W. IL, 22.'j. 'I'his decisimt will 
not he optM-ative under ihe new Act. Under elau.se ( 2 ) of section 20, and 
clause (1) of section 21, the raiyat w’<juld .‘icquire a right of occupancy to the 
whole laud in tlie above ca.se. Whetlier the land ha.s been belli limb r renewed 
Ic.'itoe.s or a coutimiouis lea.se is not material. In cither of these case.s, bolding land 



,10,8 


THE BENT LAW OF HENOAr.. 


[sec. XX. 


as a raiyiit, if r<u* a suflic.lont jiniotl, "Ivos a ri.qlit of oocnpanoy —Khvjurunnesa 
liegum'y. Ahmed Reza, 11 NV. U., SH. A raiyat who has cultivaloil or lu-ld a 
picct' of laiitl coi)itiu’.ioiis|\ for more than iwi'hc \ear'', lait under several writteii 
leases or pokas, eaeh for a speeilie, term of years, is entitled to claim a right ol 
oeeiiitaiiey in flint laiid. ^either the mere fuet of a raiyat talvin,g a lea'.c ior a 
term of years, nor tlie mere cvi'lenei* of the ri,ehl. of re-entry on the part of the 
landlord amomit' to an caprexs slipiilalion within the meaning ol section 7, 
Act X. of iSo'.f, so a" to pre\enl the ri-,ilil of oeeiipanev being ae([inred under 

pectioii G —Rundtl IShco J’rohash Alixser v. Jiam ISithai 

G2. ‘■Tin* whole fniestion,’’ oImovcs l.'oneli, . in tin.-' case, “lorns upon 
what is tin'nn'aning of an cxjin*-'. 'ii|iuhdiou eontrarv to tin* raiyat aeijuiring the 
right, of ocen|iiincy. Mow wlieii- there i-, a potia lor a lived term, no doiiht at the 
OXpirakoii of tliat term, the laiidhnd h:i' a rii^'.il ot re-enfry upon tl.e land ; and^ 
if the ai,^al does not giM' np pos-e.-iiiii, tin’ laiidh rd may recover tlie lainl from 
him. 'I'iie landlord need not re eno’r njion the land it hi' d(.<’s not tniiiL tit; he 
may ami often does allow ihe ten.iid to leni.iin in po^.ses'.ioii ol I iie land, I 
cannot con-'idi'r that tin’ ri,ohi of re-enf;\ wip'ii arise'-, hy reason ol tin' t'xpiration of 
the tc'l'iil named in ihe pollaean he regjiided a- an e.\]>re-s -.lipnlatiou that the 
raiyat shall not, I| he oii’iijiie', (he land lor nn>re ili.m twelve year-, acipiire the 

riglit of oceiipancv ,eiven h,v ^eelion (o'’ Ihe dillicnliv that the h .irned •Judges 
felt in this case iloe,- not inov Cvi'i Seetiou 7 Im'- In en I'epeah'd and ^iih-clau.'C.s 
(a) and in elaime" (I j and (o) o| -ee|;.iii | , ,s ni the i\et pro\ nli* tliat nothing 

in aipv lonliMif i’etwtin the landlord and leiiani -hall luir tin* ae’pii-'ition 

of an ()ecu|ianey ri.ehl. iSmiilail\ in ^tiKtin Atiif/ mid otlieix v. Aliiusoor iiaoofy 
2;’) AV. It., lo.'i, 'I was laid that jio-'-e^ioii tiir'.noh a Niiece.'-.sion oi pottas, eaeh 
for 11 shoi’tei' peiiod than lwe!\e vear-, hiii allooelher e:irrvinn' a tenure hevoiid an 
aggregate term ol twelve veal', eleaiU ei.e-, ;i lenaiil a ri^ht ol <.iceiipaney ; Vet any 
solenavut lih d in the ea-e mid |iiirj>oit..n;; lo waive anv iip.lil acquired hy the tenant 
IiUIit lie eon ■''dered. I’mr, ht.wover. "-uh eheir-e (/,') mid (r) ol ci.iioe^ (Ijaiid 
.(d) of seetii'ii IV!'' ol the pii -i'iil Ae|. f /(/,' ai'O I'.i \N . I*.. Ill In Oolmu 

l^aitjah and oihna v, llurixh Chii'idcr (rh<>.\C, I 7 NN . Ih. the laijat held lor 
more than twelve vears iindei an 'lar.id.ir, and at (he e\[>:ratloii ol th<' ijara tlic 
zemindar contended that hi-' ri'^ht I'l oein;i.!ney did not qrovv, and ih.it. In* is llahle 
lo oieetnieiit Mittei, .1., oh-iivel *' It Ini'' Ijceii 'aid that th(' p.')'.-es..ii)n of the 
dcfeiidaiits (’oninieneed under a loiedaii i'L;hi erealei’ in their favor h_\ the ijaradar, 
and that the |dain1ilf i," not. I.oiind to rei’oenis.. po>.se'"-ion held tinder such a 
right, now that the leini of the U’lra lia^ conn' to an v’lnl. 1 thiiiU this circuiii- 

ptance s aiiind alTeel. the .ipjdleatIon of '.eelioii 0 to this ca-e, I hat section liv^s 
down a parlieular v’oml.ii,in wlneii mii-i lie killilled in order that n raivat may claim 
a right of o< eujiam’v. ihal eondnion heing eontiniioim lioldiii.L' as a raivat lorn period 
of t'.vi'lvc veai’s It i'. not denied lh.it the deleiidaiits have hi’id the disputed land as 
raiyals for tliat period ami upward ; and that hein,g '^f), I I'aiinot understand on 
what ground it can he cont-'inh'd (hat the defendants are not entitled to the henelit 

tjf tin' section ah'Oc' releiieil to." In ilnsi case it was also lieM that a tacit 

understanding that tin’ iimad.ir slundd give' nji ji.vssi’ssioti oil the expiry of the 
lease* is IH’I an evpie.'s 'tipnlalioii williin the meaning of section 7 of Act X ol" 
and It Was d.iiihii'd if smh an uiidcrslanding hetwv'eii the zemindars 
pi'c’th'eessor ainl the naindar v’lm alTec-t tin' raiyat. In Alookundo LalDoobey, 
Jj. S. Ci'iiiedi/ mni nfht 7 '.\\ 17 A\ . I>., ;171,it was In'ld that where a person held 
raiyati lands alternately as ciillivalor ami licea h's.soo or lariner contiutnmsly for a 
period of about liiiv \c ars, In.s cultivation of tin'lands for hrokon periods would not 
deprive him of liis right of oeenpaiiey nmh'r section li, Aet X of IS.")!). Loch, ♦!., 
observed : “ We think the doc’trine ol merger chje.s not af>ply fo this case, for tlio 
•defcudimt, iiotwiilititaiiiliiig the lca.se5, conliuuovl to liolvl the lauds, a.s he always 
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liml tlono iWYinxisIy, viz., as a cultivator. W(; Jo tint tnc.'in to say tlial. the (loforidant 

tis lessee cnuld cniitirm Ills ottu rinlif of n.Tiipaucv. I’.iit uc tli'iiik that .luring the 

]icri')il ol (lie Ic.i'^Cj Llic |iotrer ot ini.-iion as n-Lrards liim was in su>jicnse, and vrlien 
tlie lease <‘.\]>ired lie uas still, as lie li.-nl ahvms lieeii. 111 .' aetiial cultivator.” 
Aiiisli.? •!.. .said in tin* same ease ; “ 'I’ii.' lands in tin' present ease arc not 
lainis Imt rai_\ati lands. I’li.'y w.'ie sulijeet intlie accrual of some riglit in, 
tin* I'liiyat otln-r tliaii tliat derived ly e\|iiess ^raiit tiniii Iiis landlord ; and it seems 
to me that such vigiils do not meri'e in ticca lea'-. s taken fmni the z.'iniiidar. It 
has lieen iiowh.'ie provi'd that in the intertaK Ipctween the tieea leases the defend¬ 
ant entered into pos^.'ssioii und.'r imw :irraim.'iiii’ii1 nilli the zemindar, lie appears 
to ha\e eontiniied ni p(>ssession a.-, a matiiT o| eoiirsM, ami on the .'xjiiry of sncli 
ticea lease, to have r.'.'iim.'il wilhmit any ipic-tion ih.' po.siinni lie va.s holding at 
its eonim.'iieemeiit. Ao doiilit ihe t.li'ti'nilant as fanner uoiild not, h}' liis own 
negh'<'t to exen ise ihe ]io\vers of tlie landlord, er.'.ate for liim.-elf any title as raiyat 
agaiiibt tlie zeiiiiiidar. I’mt. on (In' other haml, he lost mi title or interest that ho 
lia.l as a raixat. ll his v.iiya'i intoresi In- taken or sii'-peiided dnting tin* whoh' period 
(>l the .’\ioeiice ot the lea-cs, ne '-iill liml that he lia-- I'Ci'ii holding tor a pi'riod of 
L'I \ears, and 1 hat in the whole li'rni of 17 nai's, eomimiHiiig in ll'ol F, S., 
his oecu|iatioii ha.s iienr heen ini. irnj.-ied hy the )ioIiliii'.r of aii_\ fdin'r raiyat,” 
[n 'l'liniiin,<i ;SVf/n V. Z.Vo/ (iii<l /’If/rrs-. ilo \\ . R., ol'.'!, (he defendant 

was troni K.iriie liJ7l?t'» A.-im J'JTS .i'".;j;ne(* i<i iki' lamllorii > in(.'ri‘s(, imd.'r an 


ijiira h'aM' 
interest in 
At 

pi'rty. ,‘iml 
upon him 
The thmn 


lor Sis ii'ai-,. It was doiiluinl i| l'l•frlre J'J7- he had .anv raiva.tx 
the lami, hot a---umliig ih.il h-' ii:i i -iieji a ii”|it it Wi>nM not g.> hexond 
tin* esjary ol lii- ijara, li.‘ did not pioeily ''iiiremler tlie h'as'.vl pro- 
eoic-. (|m'ntl_s a miiie“ wa^ s'-nei! upon Inm ii illia.lia lL'7!i. ealiiiig 
lo a!'-!;nii Itoie . nil i\ai mg ainl lo \a';ni' ii>p|ii Kart'k ol that j ear, 
o|.•,!er\ed ( Atn-le', d,. <(< Ii. er.iii; t lie imlu nii'iil ) -. ‘-It seems to us that 


tin* defemhiiit inn t i'c t‘is>-n lo haie ki’en iioMiii:.; o.er 


farmer for this last 


\oar, =(> (hat lie wa- in fact ot i In* l.'imlloiir' Inh-ie'.l np to the end .if 

.\s\iii I !’<!). lie iv'is tin'ieiof.* In.' |'i‘r-'i'n wlio had (lie pmver to t.*rniin.at<* llio 


raiyat! holding hy 1 irim* of whi.li In* iiow clami.s, and 


h'ljg ;i,s he, jemained 


as nmidliman, iln* landlord eonld not .ome in to deal direelly witli tin* raiyats. 
It was llir.-iigli 111'.'.wn forlieai aiici- tliat tin* |.i.->iit 'I.tini ha-i giown iiji, and there. 
«'iin l'.“ no .‘ijiiiiv m allowing iiini to st,;,ml hy til!.* in order lo ei.'at.'a riglit in 
hinisell tcher--.* to ii.s kimilord w liO'O mtere'l. he a-- larmer i.a,- Iioiiml (o jirotert, 
<jlr:iniing ti.at a raiiai.i iiiK-re-t may eo-e\i~,t Withti farming title, 1 think it must 
he li.'ld (hat the (•o-e.\i'^l mg raiiali intere.-t I- tin* sann* in e\lent ami (jindilv «*it the 
end as at the Iteginning oi tin* ii .i-e of i!ic laim. Wlitileier ma\ he the casfO 
as to otln'r tenant', as a*gaim-t tin*. faiiii>'r limi''. If. tin* h ' or inis a clear right 
to liiive. eompensation for any eliaiig.* to his prejmliee ean-ed liy him (the farmer) 
ainl this not mei.'Iy 1)\ *,*, ly ol liannige'-, Inn hy Inn mg the jiroperiy restored 

to its original state when tins is praetietdle. dims, if the defendant had no 
right f»f oe«*ii[iaiiey at the eoniim neemeiil of liis farming ha-e, lie cannot liavo 
aepnired one daring its eurreiiev. 'J his \ lew of thehiw wtislaken hy ]\lr. Justieo 
Ijoch and mysi’lf in t lio ejise of ]ihtl undo l.'tl Dof'hc v Croir,/,/, H p, fj. I},.^ Ap}!., 
llo, d'liis view may lead to soim; .liilieiilt .p'e'tioiis, hut their solution is un¬ 
necessary in the present ea'O, for it is only hy e.'.jtimiing tlie ranati interest tu 
the V(.*ry last day on whieli tin* farming td!e eoniinn. d to exi.st that an..eeujiiition 
of 12 \.*ars is made out. Ilahoo iVloliiiii JMohan Hoy eont.'nd.'d that under 
i'oetion (I, Act VIII of l.Sfil) (li.Ck), tin* right of oceiipaiiey is not limited by .any 
proviso, sav(* (hat mentioned in seelimi 7, hiit (hat it comes into .'IT.'et ah.solutcly the 
moment twelve years’ continuous oecupation as a raixat has heen completed. But then 
the qui'stion is,—what is meant h\ oeeiipatiou as a raiyat. l,iiion'.‘et held, in tlio 
case cited, and still iioid Unit it means an oeeupation which, thongli suhurdluate 
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is in ii Pon?t' ndvoi’sr! Id iho lanillonl so fiir sis it ([nalifios In’s power of doiilinsf witli 
ilio land at will. AVhere tln-re is i)riu*tiejilly no n'^liaint oi tln‘landlord’s will, in 
conse<(iii*nr(‘of lln> will anti (lu‘n'slniiiiini^ ]ll)^^^‘r Lcino in the same person, there 
Ottii he no op])fi'i(ion (in the ((ualilled sense inlemled al'ovt') to (he lainllortl sneh 
as is inherent in ihe httldintf of a raiyat, ainl wliih* (his stale of thinijfs lasts, tlie 
raiyati ri^ht is in so far in ahesanee that il cannot imdeiLftt any ehanj^e in its 
e]iaract(‘r.” Tin*, mere fact (hat the person to whom a raivei lias for £,<-'110 years 
paid rent hail no title, eaniiot take away from him tin- eliaraeter of raiyat, (ir prevent, 
him from eonntin.i; those years in 1 he tinii! in'cessary to .j;i\e him a riglit ol oeoii- 
pnnoy —Sipul Avicvr llossnny Shco Sahni nni>Hi(r, !!• W. I{., A raiyat 

occnpyiri}' and enlti\atino laud lor more than twelve years, iiiuler a landlord who 
lias no title to the land aei|niris a riohl of oeeiipamy. The right is not one con- 
fevrcfl hv anv lessor. It is .1 ri;;iit whieli hy \ir(iie ol tiiii law grows n]» m a raiyat 
from ti • mere eireum-tanee of eiiliivalim; (lie hind for I<’years and ’ijiwards 
and paying rent, due theieon —Zuolfaii liifn v. Rr<!lu1ca ProsMino Chinnier, T. Ij. R,, 
3 (hil., otiO ; see also Pandit Sheu Prol'nnh s, linm Sahai Sinnh, 8 Ih Ij, R., 

Itlti. A yearly (eiiani of a j'plo e.nmol elaim a right i f oeenpaiiey under 
section (», Ai't .\, hy aiiding llie lime iluring whiih his jiri'deee^-sor held it, <;veii 
though the iote lie (ran^feired with f lie e'ln^ent of the /.i ininiiar, uiih'ss tin' original 
jote is proved to ha\e heen a peipet.nal joic When the j<‘le, not heiug a perpi'inal 
one, is trailsferri'd e\eri with the eonseiit ol the j^einindar, llie transferee merely 
ac(|uires a u<*w joti* on the terms on whieh the oM ti'iini'i' was helil, lint he is not 
entitled to make up his right ol’ oeenpaiuy hy ailding the time during wliieh liia 
predecessor held it~yhm Prnund lirnf and ofhent \. Hoirin Kanin Achnryee. 
Chowdty, ir> W. R , Jh2. ’I'li" posses'-ion ■)! a father or other anc stor from whom 
a raiyat inheiits may he added m this miMiner. hut not tin- possession ot a vemlor—• 
llydrr /{uur and another \ lihiihcndradeo Koonirar, 17 W. IJ., J7!>. See also 
22 \V. R,, I*'. r»., 22, Also, jVis.v>'.v. IVatAon CVj. y. Rani t^turad Sundari Devin, 7 
W. It., BDij. Per contra it has heen held lint where thi' ■/eminilar consents to the 
transfer of the tenuie from one r.iiyat to anothei, tlii> po'-ve-'-ion of lioih niiist he eon- 
.sidered contiiiuous and the right of oeeni'.niey (oilati- Irom the lime ot ihetirst holder—■ 
Suro C-hnnder (lnho\, Mr. Diinn, o W. R., Aet \, i)-'. .\ holding hy :i raiyat and 

liis Father formally yeais ere.ilis a light of oevnp.mey wlihli will jn'i'ieiit Ihe /eniin- 
dar from ousting the laiyat e\ee))t hy due eour-i> of jaw —JVim Vhand Barooa v. 
Moorari Mnndle, 8 W. K., 127. In a mil hy a wmiiidar, for ejeetmeiil wlieir tho 
raiyat pleads I'ontinnons pos-es^ioii lor iwcU - yean, ami it is lonml tinit the raiyat 
was evietod during that period, Init got hack into pos..i>:.vi,)n, the raiyat’s right of 
occupaney will depeml on whether the e\i(lion was wrongful or not, the onus being 
on him to prove tiial the eviction was wrongful —Mahomed (la^eo Olnncdry v. JVoor 
Mahoined, 21 \V. Ii , 221. Vide, howe'er. eiaii'Cs (^li) and (^7) the jireseiit .section and 
section S7 of the .Vet. Oeeiipaney For twehe years eamiol give a right of oecnpancy 
where the oeetipation hy the oeeiipant ahmi' did not esteiul to twelve yi'ars, nor was 
it the oeenpalion of himl which he had inheriL'd— Khcrode. Chunder Rot/ v. Mr. D, 
M. Gordon, 2:; . R., 2;57. 

Land situate, in the villnt/C. —'I'his must he read with the foregoing context “held 
nsa raiyat" ; hence land here means agrieiilinral or liorticultur.il land. ..V tenant 
is not a raiyat unless he hohls the laml for the purj)o-.e nf cultivation. Tho 
word ‘land’ has not heen delined, Fn Aet V (l}.(.k)o! lSt;7, for all siih-seipicnt 
enactments of tlic llengal fJouiivil, ‘hind' lias heen inter[>reted to ‘‘include liouses, 
buildings and corporeal hereditami'iits atid tencmenis i.f any tenure, unless 
wltere there arc words to cxelinle houses and hnildiugs, or to re.striet the meaning 
to temuuents of sonic partienlar tenuri'.’' l»ia the jiresont Aet lieing an India 
Council Act, and thi* tJciu'ral Clauses .Vet (Aet I ol IStlH) not having delined 
the word ‘laud,’ ihc interpretation given to il iu the Rengal Council Act referred 
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to will not hold gooil. Tn tlio oriffinal Hill of tho Rout Coninii.'^sion .an atloinpt 
was ni.ado to doliiKi hind, hut it, was ali.-uidofiod on .a<vnunt of tho intrinsic 
dillicnltie.s nltaohod to it. Tin' draft dciiniilo!! was to tlu' foUowini' cfl'cct : 
“ Land indudos woods and ivatcM' (hcicupon : whioi .a])iili(‘d to land cuUiv.ated oi’ hold 
hy a raiyat, it moans land iiM-d, or intcndod ti» I'o usod, for as^riouItnr{il or 
liorticiiltural pnrpo.sos, or tin* li|<i>. |n cli.‘ipl.i‘r XVII I, it nio.ans (<*) tonnrcs, 
nndor-touuros, and hohlim^-j ; (/>') laud u-;od, or lot to ho nsod, for a^^iioiiUuro, 
hortioultiyo, pasinro or ollior similar |iiiipu‘'OS^ or for dwolliiiL^-lioii'Os, nianufiioluri'S, 
or othor similar hiiildin.o;'- : and (c) iii.'li|s of pa'.tnr.i'^o, forosl ri^'lif--, lishoric.s, 
and tlio like. lv\pl:ination : ■ -Jiits/it or honto.'iload land is land usod for ai^ri- 
iuUural purposos will'll it is ooonpiod hy a lali.d, mid toajollior with tin* hind 
onllivati’d hy suoh raiyat foim« a .''inL'.lo holdino.” 'I'lio wools ■’hold as .a raiyat’ 
havo, siniplilii'd tho mo.mill" of the word ‘land’ m this M'dion. Viifa soction 5, 
vhiiisos (2), (.1) and (I), and 'ooiions 7(i and 71) of tho Art, Vide also notes under 
elauso ;■) of .soot ion ,‘{ auic. 

The land mn'^t iluToforo ho n.-od hu' a^rioiiltural pnrpo.-os, otherwise no ri"ht of 
oeoupaiwy is aeipiirod. Thus, a was h.-li} ih.it a. ti mint who li.m! ohtaiiiod a jdot 
of jrrouud for huihliu" a hoiiso, ohlaiiiod no ri^Iit oj oooup.-inev in the land. “ The 
oeoiipatiou,” ohsorvo.l IMioar, “ intondod to lio proloetod hy l.hi.s .section, iii 

ocoupation of laud I'Mii-'id'Tod a-^ tiio sulnoet of ai’rionltnral or Iiortioult Ural eidtiva- 
iion, and u.-od for purpo-.- ^ tie idoiital llioroto, vu. li as tor die site of I ho homo,stoad 
or the divollini' hoU'O of tho viiih " — Kuht' /{fs/iru Z//.v/r,7.v v. Sreentt/i Jinihi, 
\V. !i., 2-il, Sniiil.irly im ri,"ld. of oeeupamy is aoijiiirod in land used for the 
oroetion of a school or a rliuirh— Rmu-.t; ^luirnoiiiniji v. lUinnlnirdt, 1) W. li., 
OooupaiK'Y i|oiiI will iioi aeoi no In any hind, ovoopt hind of whieh the 
main ohjoci wa-ouhii aiioii —/iJuw. (Jhini Khan\. lI'TinIhun Pamvinnik, 12 W. R.,. 
do I ; Khvllut (d>uui/rr Clhdse v. iriitii tn, I In.haii •liiri'.t, N. S, 12(1. Ijand.s 
situatod in a (..wn, oi n-id for lin;ld.n;c piiriio'-o-. and not mr horticnllural or 
;\"rieiiltiiial pmpo.o.,, aro not ilo-'uliioot of tho lo"isl.i.lion of Aot X of i-s.')!), and 
Ihoroforo no ri;^liL of ocriipa.ioi c.m hi' aocpilH'd under lli.s ■-ection iu suoh holdili}^. 

In th'' matter of Itruino Alai/i Ji/ira. 1 I W. H., 2.'>2 ; Modan Mohna Bimvas v. 

BtoUcart, 17 W. II., Ill ; h'ulte MoJ.aii {'hntfrrji \. Kalee, Kiisto lioi/, 11 W. 
K., 1H;5 ; Church Ram Taaoo Shalia, II W it., I i ; Rui/i Ijooryu SunJari 
V. OrmJuiicnnesa, J.'‘i W. It., F. H., Per contra, l»rujonnth Koondoo v, 

Oopeenalh Shnha, 17 W. ]t.,l<s.‘> ; Watson i\" <h. v. Cohinda tUniuder Ala/nmdar, 
yp. W. It, .\oi, .\, i(i ; :^ht Ih yasar Ah \. Sandiit A/i, n/., 102; liiprodas- 

iJe V. Wolleii, 1 W. li , 22.5 ; Tarini Reread (Jhose\. Be.utjul I. Company,, 2 W. R.,. 
Act. 1) ; Mothuora Sath Knndu v. Cam/d/ri/, l.'i ^V. It.. lUd. I'lie Full IJenclii 
doeision '\\\. Jiant Ltoortfa -ottli'd tho ]!oiul, Tho nic'Oiit. .sootioii i.s more 

clear. It will ciidi-iillv i"<eliid(' laud entirely for liuddiiiL:'! from the ri"ht of 
•K'cnpancy —Mohiirnli iihan v. Jiam liuftHii S/iein, 2) W. ft , Jtio. A huidlord,. 
however, wlio allows hw tciiaut to iii\o-t oajiilal in ci'ocliiii; hmldinos on land hit 
for cnltivaiion, and raises no ohioctioii for a I'oiis,dor.dih' miini'i r of years, will nott 
ho .'vllowod to dislnrh the holdiii". I'ho tael of Llio huildiu" ha\in," hocn allowed 
to lonniin ii primaj'ueic proof (hat the land was lot lor hiiildin" pinposos — Brojonath 
Vhowdry v. isfemarf, hi W. It., 2 hi. I’mt lasta land upon which tlic raiy.at’s Imnac 
is built does not tall within thedoliiiKion of land ht for huildiii" pnrjioscs—ZVmVnMiZdi 
Joward'/r V. Scott Moncrief 12 \V. It., 1 10 ; W. (! A'. Poyose. and another'i. 

JSaju iJhopee, 22 W, 11, nil. Tlicre euii ho no riirht of ooonpancy in any- 

Julhir and tank. tliiu" hut latul ; a raiyat win) has hold a julkur fur .a 

jiumhor of years obtains no ri."ht of occ«)>imcy 

in it-~TFooina Ganfo Sircar v. Gopal Siiiiji, 2 W. R., Aot X., 19. So that when 

tho julkur dries up the laud holow does not, as a matter of course, become the 

right of the holder of tho julkur— L'ishealal JJas v. liani Khyrunnem Beymi^ 1 
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W, Rv, 78. A of occapnnoy cannot Iw gained in re?]>rct of a tank used 

only for flie ])re<orval Ion and rearing of lisli, and not fonning part i>f any grant 
of liind or an apinirtetmtiee to any land, even though [)o.''<(;«sii)n may liavo beo.n 
held for more than twelve year^— fiihuo Jehjii v. Uopal Ohunder Chowdry and 
anothiTf Ih W. li., -00. “ Xo tioiihl,” oh^eived in this e.i.w, Coueli, (htl , “it 

may he said tli.'it a tank conie.s nnder the t\onl land, a^ land covered with water, 
but it is to be l:ind eultivao-il or held : and v^e think, n. enn>i'h‘riiig whether 
this tank comes wit.hin tlie isioiis of .\et X of IS.)'.), ne niust do 'vhat WJis 
done, in Ranee Door^a Sundnri v. Orimdu/unnem, 0 Ih li. !«., wo must look 

at all tlie provi'-ioiir. oi th(' .\i(. I''oilowing that iiih* in tlie present e:is<‘ ‘-V(* tliink 
we cannot say tliat (he |iro\ i''ioTi.j of .\(.( \ of IS,')',) are a])j)rK’al»l(‘ fo such a 
tank as this is. h’or inshiDeo, ilie jtr.ivi^ion in .-'I'et ii-n 11:1 ol tli*’ Act, which was 
uutictid iu tliat ease, rc-ipeel ing the reeo\erv oi the rent ot tlie land hy di-tress, is 
not ap|f f-dile to sneli .a t.mk a- t’o.;, I'ollowin { that riih* we are oi jipiiiion that 
it cannot he said that a right of o<-eii[):iney wa- gained nndi'r the A' t hy tlie 
parties in poss(‘.-:Niori of this tank, al'hoiigli n.r jii-'O' than Iwehe y^ars. ’ 

A right of oeeupaiiey ill land iindii te- the -.no.' right in re.^^peit ol a tank 
appnrU'liaiit to the land. Ihil a riglil of oeiupauey laiioiol I'l* ae(|iiired in <i 
tank witli only '^o mneh land .i.-, i-^ Ileee^ ery for the hant.s —Nnlltt Keishna Rose v. 
Ram Ross Rm, W'. 11., till. •* \VIiere l.-md i> let foi eoltivation. ami there 

is a t.ank upon it, liie iaiik wonhl go w tli (he l-oni. .im! i! tlieic wa-^ a right 
of oconp.aney in the l.irnl, iinne \\oii!il he a right of oeeM| aiiiy in the tank as 
appurtenant to the iaini. Hut iiere tin' lank h tin* pnin-ipal sui'jeel of (lie lease, 
ajid onlj’’so much land pa--ed with ili.‘ (:iiii\. -is i- neee.—.iry tor it. nanedy, lor 
banks. 'I’lik- in reality i.s (he tank, and ai-i-fo-ding to (lie deelsioll^ (here l■annot 
be a right of oceiipancv aegiiir.-l in it" (Per (knieli, C.d.). I'd,) where a 

jotedar had eveiiased right- ol (i-lua'v over two inlknr'' for loovc than twelve ^ears 
not as tlie own*')- (if jote (isidi whit'll (lie jo!!,nr- wen not ■■■oniieeted'), hnl-as a 
tenant under a. landlord, it was h“lil ilmt -oeli po'^se. di'ii did noi eonier upon liiiu 
a right of oeeupane\— .Slii/O'n iVnrain C,h(iicilrif and another The t'.onrt of 
Wards on behalf'of the Jinjah of Dnrbhaaoffi/, '/niiwr, \V, It., lo-. lint iqiart 
from the .s|t)‘eiai provi-ions o| Act N of ISol! ji.s to riglits of tx i.iipaiiey, t'ppb'".^ 

the maxim of optnnus /nf< r/’i es rennn osns, it lu.i v he -liown h\ evideiiec as to 

the iiitlure ol the enio\nienl. of ;iiiy imni'ivealilt* pi'opt ity what the grant in Its origin 
really tvas. .Sd'ordniL'Iy. il.c fri'i| lenb li.iu-ler ol .!)■ intere-l hi a lank witiioiit 

any cliaiig<‘ in the term- in iln- iioiihng or in tlie an oimi ol r-nl pai<l, I'-VltMiding 

over nioia* t hail si\t\ year-, w.is Indd lop-.toe that, the iiilere-l, was a p-'ianaiient 

and tran-feiah'e one, whieli could he in.njil.iined agaiii'-t. tlie proin'ielor of the 
taluk in whieli the (.ink wa-; .'•ilnate— JSn/hi Ju’ista Rose v. Siatarini Dusi and 
others, ~1 ^V. !».. 

‘ \ ilhige ’ has been deliiied in clause (!'•) of seeilon '’I'his is an 

attempt to rehahiiit.iie the khudLasht raiv.il and di-tuih the economy of the 
peasantry a- ha- giown up sine I.s.')'.). 'I'he oiiginal diM-ion ot raiyats Was 
khudhiishts, or tlios,> who cult ivalel 1 lie l.niii-of I he \ illage in w hieli I Ingv resided 
and pailrashfx, tho.se who cultivated in ilie neighl'onring \illage. 'I'he former 
had oiTUpaiiey right, tlie latt«'i- were mere O'nanl—at will. VVinm Act X of IKn'd 
was enacted, the \ illage communit) not in exi-tence ui liengal, and Act X 

did away with the eleiin-nt of re-id -iiee in tin; \ill.ige, and adopted a ]H'escriptivo 
test of occujtimey, p z., twehe vear-’ ‘Kiup.di.m, wlnuln'r in tin* village or out of it. 
The present .Vet kee[is the pie~eripl ive ic-t iiitroduei'd hy -Art X intact, and 
further ciroum.siTihes the rights of t he -etlled raivai in thc‘ \illagv. The clement 
of residence in the village has heeri thrown out in hoth lhe Acts. As to village, 
vide, notes under bub-scctiou (-) of tlus tecliou and aNo notes under clau.-rC 10 of 
section (y). 
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Whether under a Irai^e or ntheriri/ir —Tills is r'T.sistcnl willi (lie c.iSf'-I.'iw 

(•ri,!;iu!illy it ^vas lu’ld llial- a raiyat wlio lioMs 
li>r iiKiri'tliaii twelve \eai'=! inuler I'Otlas j^raiife'l only lor 
terms of years, lta'5 no rii>liL of n(rii)>aiie \—Kr fnil Hlal/foon aad othrr.i v. Sheii: 
Hunnoo and ofheift, 5 W . If., (Ai i X), so ; Doniitnrxdlalf Sirrar and others 
21<ihuioudie Nhs7/i/o and others, ! I W . !{., o.'n!. Tlie'-'e (leci^ions liavi' Ix'eri 
overriiloil by a I'nll IJeiU'li. A raivat, who lias in hi nr onllIvateil a ])iec(M>f land 
continuously tor nion' than lwel\e years, hiit under several writti'ii leases nr 
jiotins, each ior a s|„.cilie ienii of Neat-, Is eiitllled (o elaiin a rii,dit of nceupaacy 
in that land. iShntlier llie nnne tmt ei ar'ii\a( lakim;' a le.i'e for a term of v«*ars. 
nor tlie inere cMvirnee ol llierinht of ii-eiilrv on the pai'l o| tlio landlord, amounts 
to an express ctj|,iilafio!i ^^ilhIll (he meaning “t -l ellon o. Act \ of lSf»!i, so as to 
jircvcnt the ri^hl o| oeeiijuiiii y heui',;' ae |iMid nieh'r s,-etion (»—£*andit Shro 
I\'okash M/ssrr v Jta/n Sahni IS/iif/. 17 W. If., tli*, i'. IJ. In '^npiiort of this, 
linhoo J^undo J.all Snu/ ainl auotlirv v. Jiiihina iSinr/, (! \W If. (,\ct X) 
•hS ; Shibdi/al Pnlif^ i? AV', If. (^Aei X ) d ! ; ! W’. If. (.\ei X) I : Khujooranncsii 
iefftitn '. Ahmed Iiezn, 11 \V. if , SS . -oe aKo (idlant Pn'ijnh and others V. 
Hnrisk Chundrr (those, 17 W . If., .’mi ; Lorain Siia/ and others 
Alnn.snr Raoot. \\'. If., 1.',’). Wl.ei-c .i, le.i- 1 * piM\ide | that, at the 

expir.ation o) (he teim, ihe l.nidh'id 'hoidl hi' at I:Iiei(v to entei‘ into 


a helllement wnh aii'i oni' he p[i .i ed, .oid -o I'lit an e :d i > tiie e'- . 

and (he l.in lloi.l lenw•(h-iandm,;' 'dhoo' l 'he t<'n.ini. to e.)ii(!ni|i- (he oeeiipadon 

p.iViiio reu(,- he/it, (li.it (i.oie .\'i' iiieiun.' ,i i!i- (ipnlatein whicli id' i('elf 
oper.lted 1 o lli'o.il df-U. 1 _\ t !;,■ ti’ll.illl’' I': lit of ■ e;j j la ie \ :!o \V. |{., 111-. 

Tin* ]nohd>nory ili.u-e . f ,, 1 ; a; i!. A-’. \ Ml <■', foi,'' (]’>.('.) will not apply to 

(he ec'-e ol ;i i,il\ai hol.di.io !!ii [.')■ ;i j■er'■■il iiavoiL a pel iiiaiii lit 1 ran'ferahlc 

interest iiilhehniil, ‘ , ti. ii.'|iiir the I,I,All of .L 10-1:1 if oiMipaney in tho 
land if ii-' has iiiiidh-il ihi’ oil,I I ri pie.i oeiil - ot i lie law, 'I'lie me|o lael, of 

hi- hohliiif and'i a p. ii';, w !i i h 1 c-'■'> c f • .|d\ .111 .nuei d rm t yar hy \v.o‘ would 

IK't lie siilliei."i( (o ihpiixe hiio o! lie' oiiAdi'" , nnie-' 1'I'Me wi.-rc -onie woi'ils in 
(he poll,-I prohil'ii iiie, li.ni fr. in .ii'i|'iiri!iL'. (i>a! 1 i,l;!iL liaa'ianelh Sonar and 
another \. AJuohend and others N'* . I> . i I 

Till' iii.'i-e fail of ,1 ii'i-e he.lie eiMiiiei for .1 o.olnidar (fim. t'ven wher'-' 


it Das 

and others 

;h'i 

NV 

. If . 
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( of 
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aeijuiieii di'-troved hy a j'l.int oi -neit .1 lea i —Makhlar Unhudur \, Jhojornj Siiuf 
Choiodrt/, 1) ('. Ij. If... I l;5. 

Till- pre-i'iil .'iLid, oi).., fiiiili,.|- tii.'in Lh'--' 'le.-i^i.nis, h -raii'e i -.en a eoii(r.)et eannot 
p'evenl tile accrual of an oceap.anev le-'dn. Vido (a) -id' -'rd m' {■'>) of socdnn 17 s, 

In Assam a. r.aivtil eaii acijiiiie a ri;;h( o| i.eciip’tie >, iii i.inil- ii<dd Irom the 
t.'ovei'mm lit and cultivated hy him, under -e''ii.)ii hoi .\i-i \ >0 ) s.'i'.l — Kanitrant 
(tonnfairah v, iJhata Jiam " Thai-oor, 7 (‘. I-. If, 17: 1. 17. If... h. I'al., llU;. Fn 
I!**"? (Jinirt nnder-(ood tii.ii the ];iw' in Iona' in A-'a’ii is Act X. oi iK.-p,), 

J liis has, howcM'f, hecn held oilici\vi-o in a later ctise —Prosedlio JSluraiii Koer 
Man Koch, 11 C. L. If., .hhl. 

The. Avci,I'lit of aiithorifyol the dcci.-loiis of the irm'h (Joiirt is in favor of tho 
iJisi-laiiner anil fe- \t lien a temiiil 'liicctly re)iudiaies the relation of 

fiititre. *' ’ landlord amt (emiiil and .-els n|> an ad\ei>e (i(le in lilni- 

. _ Self, the lanilhn’'l is cnliiled lo khns po.-se-slon irrcspcctivo 

ol the period duiin,^ whit It the (eiiaid limy iia\e heeii in posse,ssioii — Shnmshar 
and another v. Doya JJiHj b L If., lO'i ; Dubeo Misse.r and others v. 

IG 
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3Itmgvr HleaJi, 2 C, 1j. U., 208 : Sntfi/alhama Dasi v. Krishna Chundcr 

Ohaiierji and another., 1. Jj. U., 0 Cal., »'». 

A raiyat hiiviug a i ol’ (.ccuiiimcy caiino(, Ik* cj.'cO'd cxn'pf itiuler .a docn'C 
T, , n-gulaily riliiaiiiail uiidar .-a'clioii -rl of A<;t VIII of 180'.) 

(11.C.). a raiyat i.iil.s I-' pay roni even for five 

years lu; doe^ iiol iieee^.'Jarily fnriVil lii.s riglil., uiilc'S he lia," .iltainloiifd liis laiul— 
Mrojcndra Kumar Itotj Ghmrdry \. Llango Chuuder Muiidle. 12 (/. li. H., 118!); 
Musyatnllah v. Noorzahan. 1. 1j. li., IJ 6’al., sd.s, Ci)ii)p;tii‘ J)nlichand Musst. 
Kaj Kesiir, 11 C. C. U,, Ji2(i ; DuUchnnd v. Alrhfr C/taud S^ahu, 12 11. Li. li., 
4JJ9 : Afnhomed Amir v. J)innntitl(K H L. It . 

TJin iioii-]iayi)i(‘n1, of h-r a Om-iu of fv.rhe \(‘ai> .and more doc.s not 

relieve an oecnpancy raivat from fl\i- -taiii' of a h-iiaiif '•o a^^ lo gl\<- Ijjm a litlo 
to the l.md. limit, fail-, duo al ooilain pt ri> ii-, ain! Ilio failoio lo pa\ it hoeoiiK’S 

a reoi ii'ing ean-'O of a<-tii>ii. an i IIhtoO'Io win ro tlio ri,oli( to lal." I’oid 

admittid Ly llio rai>at, no (|uo-no)i of ii'iili nioii eaii aii^i *—Porvolt Naraiu 

Roy V. Kasi Chundrr Taln/rdar, I. L. If . I Cal., do I, 

Sub-sfclion (2) i—Shlj'tiiif /.—"'I'lic Hr-i altoralioo in tlii-^ ohaptor liicli ,a])[te.ars 
to c.nll for jiolico rofoioiii'o io tho aioa o\t r nlnoii tlio -i.stii-- of a M-liloil raiyat 

i.s to hold good. Inti"’ Nth par.igiajdi ol onr hr-; l!.'['oit ’',^o roforrod to tlio 
incoTivenionoi' whioh niiolii an^o in niiaiii o'.i-op(i.)n,il!\ haioo i -taio-, fiom tIle^tntus 
holding good ov<t the viiole e-lato, and liii,- l.a - n ii'.' to oon-idi raldo di.-<en,','<io]i. 
The IJengal (lovenunen!. in tho V2iid p.ara'jr.iph of i:,-, ri j.oi r of ilie loih Septeinlier 
188-1, slated that ‘the nni|oj-ii> of ihc oljieoi- eon^idtoil di-appnoed of tho 

definition of ‘.''(•tiled raii.il ' as giMn in ihe IJii!,' and lliat -the propii'^.d 

whieh found fauiur u.i-, lie' eliniin.ition "f t h.-'Woid ‘ i-t.ile ’ from ihe dellnition.’ 

Thai (.i!overnlie nt, nevorthelo-'^. um'-; of (.pinion ih.it it ue(‘i'.''.-!iry to retain 

tho word ‘ (’i-tale ’ in (•'•(h r to mce! t h<‘ilaie." r of t he ae<pi'--ii'i'n of ihe oeeiip.nney- 
right being pie\eiited hy •'liilting raivat- lioin one \iil.!L'e to another wititin tlio 
estate. It .''eeined Io ii^ lhal tin > (hme- r wa- no| >-0 m'eal a- to in^lJ'V llie ('Men.'^ioii, 
over all jiorllon.-( of jiu e'lafe ol iho i-laiii' of'*-elilid ra'_\:it ” aeipnred ill one 
portion of it , -iiK e e-lafc> are freniiMii i\ 'i\id'i! ana.iio nuniei'OM-i lernire-hoMers, 
who woiiM Iniie m* opportunii v o| exanni'iiie (aeii oiher --' Iiooh,-.', oi‘ knowing 
auything ahout eaeli ol hei'-' :jI' l'h<’ d.muci- in ■ n lu r dneeiion i-, not •serious, 
for in the lasi nia|orilv (>f c.-i-e., tfic t;d^.,f i-, piaciie.dlv tied 1,1 hmowii vij)ag(‘ ; 

and we felt, nioieo\( r. I hat h\ (onlisnaj' ih" -lalii', lo llie vill.ige we should ho 

piMcc'eding in elo'-er coni, .1 nut \ to the o|iein,d 1 ojicepf uni oi a khinlka.'tht raiyat, 
whieli, as e\)'laineii in the Sl.denu'iit ol tihjei’.-- ;ind Uea-ons of the l>ili, it has 
been alwayh iiitemh'd li' keep in vk'w.” (iitlrrt < ommittce ou the Ji. T. Bill 

No. III.) 

Lteferring to 1 he argnnient of the Id. ntciam-t i.o |•rl^^r ahoiu tlw propriety of 
retaining the wonl ■ C'tale' in tiii'- -('(Hon. ilie IIon'Mi' .Sn- .Su-iiart JJayiey oliserved 
in lii^ sjieeeh in tin Couned ; " ,\ii ‘C't.ite’ i-, '■> fir a- till?- aruniin'iit is eoneiM'iied, 
Jill admiiii'tr.Uive l.l•tloll. li ''lnipl\ the are.i regi^ten d in our hooks under 0110 
nuiiiher, and liiiMe lo he 'ol.l . 1 - a Mingle unit m ea'c of ai re;n's (>r ri \I'niK’ being unpaid. 
For rent pnrjjo-,es it luis no ineanoig. It i' not all the area owned liy :i landlord, for 
n landloid may lia\ r man\ ('^t.iu -- It i- lU't the pos'e--i(>n ol a ,-iijgle landlord, for it 
may ho divideil among innneroiH -liareholder',. It luav he pan ol a village, or It may 
be hundred xillagcs. It may Ik' tlie properly of one man, or the [iroperly of hundn'd 
ruon. It may he managed direct Iiy tlie l;indlord or indin'cily hy a mimher of agents, 
or it may, as in the e:iMe of llie Ibirdwan Iiaia’- e-Uatc', he let out into innumerablo 
pafni or permanent leiuiiv-! (iti(',~e temire-liolders -^idulii idiiig it again), and in these 
eircumstancos what is one ost.ite in the Colleetor's hook-^ hecouies, for rent purposes, 
several Imndriid d llVrent estates, tho imme'liate ow ncr.s m' luauugors of which liave 
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no concern witli one anotlior, rail j^co nolhing of e:icli ofher’fi liooks, and know 
notlilujj; of Click othcrV; r;iiyat-s. The liiirilwan ('.-'fate is of coiirse mv exceptional 
instance from its si/f, laiL to a. smaller oKteiit tin* same tUim' ]i:i])])cns all over the 
country, iiiul it is on (lii-^ jiolnt (luit tlie Mhjeetion is must dillienlt to meet. The 
cil'ect ivonld he <o say tliat a luim ha\ iuli; onee acipiireil oecn|i!inev-rlL!;lits iu any 
])art of an estate should retain tlio^.e ri,Lchls witli resjiecl to any latnl wiiieh he may 
in any way acipiire in any other jiart of th"e..(a(e. an estate, as I have slmwu, 

may he, and freipiently is, sididivided amom;' nmnerows: teimre-liulders «tr nnmerous 
manai'ers. Any of the-e men may pi'iliap'’ he aide to-ay if aiiv ['artieiilar piu’soii 
has settled riithts in his own particular tenure, hut he eannol po—ilily Know this in 
re,u;ard ts» tlie ollwr ti'inires nl' tie- (stale, lie may let ;i man into his \ illn^i'e as a 
Jion-oociiiianey raiyat, and the latter ean inimediatelv turn roninl and say that 
haviui' acipiired oceiip.-uiey rights in a villiLfe hti'oli niil(''. a\tay heloni'in_i' to 
unot her tcnmre-liolder. he claims to l.a\e t hem al-o in liis new land. I'leariy the 
fji(nitenant-(loteriior'- aiirnmeiit, dediieed iroiiL the landlord’s ahility to know the 
eharach'r of his (,\vn raital-, does not ajiidy to cases of ih'- elns-(, ami frotn this 
jioint ol view liis po-itioii is not .an ea'^y om' t" di'i'end. d'he only reason for 
ret ainini^ tile word ‘e-tati'' in the deliniiaiii Is to prt'vent a I.imllonl Irom sliift- 
iiiLT hi- rai\at’-i lioMmo froin oie- \dia^e to ani'fliei* within liis estate and so 
hreaKino' down (he .'(enjiamy iiirld. Xow (o ihi- av;;(mienL the IdcnitiMiuiit- 
(joxerii'ii hini-ell -upplm- (he aii-wii. lie that, ltd ])er ((‘lit. of tlio 

raiyats ar(‘ so poor thai ihcv caniioi hold 1 md awav Iran then- (iw’ii residence. 

This, ii' ii ..11(0%- tlial tie' dao'-ei- to i!ie Ko.dlord w.mld not 111* ,ip‘eat from 

rclaiiiiiiLj I lie woi d •e-iate‘. il aho how-, i hai (he |o -aodily of -.liitlin:^ raiyats, 
e\eept w’uliin i'‘ach of i!ie,v rc-eleiK!. ■- (i|iidl\ hm.ied, d’lie ailvanlaLi^e to the 
raiyats of eavryiiia' wiOi llnm tin- om iipate y-i fioin ime \i!l.i,u:e to anotln'r, within 

till' same i‘-lali- m \<m\ •mall. |oi a i- Intvvii iliat, '.Id jiei eint, oi them are, not in a 

po.-itlou to taloi sell anl.iL^.; > f it. ami il" only r:oy d- ^\llo i oiiM take advantage of it, 
art' thiisi' w lio hall! iihandom'.i llnm owii \ ilke.v', .md it - .iiniliiail ion in llnnr caso 


would li" a mi-nsi' o'l the power 
It IS poj.'il’ie, no (loidit, that 
a landlord Ini--e\d .il \ i!|a.;e,. m 


a!id 'untraiv to the |iiopo-ed intent ion of tliii Bill. 
-Inflim.'; ma', n .nil’ in e'o'i.ii-'nd in si allci'S, wliei‘(J 
11 ,- own .liieel iii.iiiaoi'im'ut wilhin ri'ach of the culti- 


v.itiir’- ve-id('iK‘e, aiid w'licK lie I-' p"Merfnl eiioii!'!). Ihit, ill tin* ca.-e oi a very powerful 
laudloid. siioii” eiioinjli to do ild- and iletermiie d to hreak ilown tlin occipiaiiey-ri/^llt, 
I am id’rai<l he nil) .alw.it- liml ■ome doer (■pen, and it mii-t ),e reimimheroil that 
111)1 only is 1 111* iiumlter 111 landlord-' who aic in a |io-iiion to do this \ery small, 
hut also tin* nnniher of ten,•mis to whom I In* proees-i an hi'apphi'd is small also. 
J suppose llial, wlieii the Ihll ln'eoioe.- l.iw, min'-teiit iis ol llu’ leiiaut.S will 
have seeun* oeeiijianev-riolit - in lie' laid t.liey isili i\ .iie, aiei oi (I," remainim' tinitli 
it is lint an inliniie-ini.d jioitem tliiil eim hi'exposed to l.he (l.inji'r .above e.xplainod. 
On the other liaml. .(-■ lonu' as we coniine the aeeriiiil oi I'eenpiiiiey-rii'hts t<l 


the villayjt*, W(‘ Inive an ah-olnl"lv nnas-ailalih* p-'-ilion, die* khuilhiiliiit raiyat’s 
rights ill the vill:i,L!;e are iiidejiemleiit of tho.-e of Ih. rent-i''eeivi'r, and it matters 
not amijn.uj liow many (‘-tates tin- vilhiL'i' nniy Ir' ili\ided. 'Thi' raiyat is a khudfeasht 
riuyat of fjiat viffiu/r, in\>\ ha.- hy en't-nii, as well a■; Ity oM law. a rii^ht of occu¬ 
pancy in any land lie may eiiilivale in thal vilia.'-e witle.iit n'tVnnice to whom he 
]>ays lii.s I'l'iit ; hut w'heii once with the oh(c(*( ot sloojiinjjf iraps Wv* take up more 
P'ornnl and apply the .-■.•ime rule to tie* e.-t.ate, oiir [Misheni is in) Ioniser (lefensiblo. 
Ish)t only is tin* theory new ami misnpporled hy [;re.'Cri]ilion or sentiment, it is open 
to a varii'ty of practical ohjei t ions, and hy taKlm;' extierne instances it can he mode 
to appear hojiolessly ridienlon.s. Jjookin.sT, a- 1 do. njion the il.an,^er involvi^d to the 
raiyats on the one liand, liy oniittin;^, estate,' and to the y.einiiidars on the otlier, hy 
including it as for tlie most part ot o.xcccdiugly .small inipoitanco, 1 greatly prefer. 
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for tlio above reasons, to omit it. 1 <1o not tliink any iniermedinto device, suclt as 
iliat ol' liiiiitinj.' tin* ‘ e^laie’ to >o nnieli nl‘ it as is eouipri-'i'd in one perujiinnali, or in 
one jieriiiiUK'iit temin*, or by extendiiii^ tin' \illaL'e li) :m artilioial area tvitliin a 
lixed radius, would be found to W’oib satisfaclordy. ami none ol ilicse sn'^.sjjestioiis 
W'liolly eoinniended ibeni'eUes to tb(‘t'oiiimitb'e. J e.in oidv rep('fti my eon\ietion 
that, tli<iu,i;li Ibe dan,i.',er of raiyj't.-' Iieiim shifted from om' to another with¬ 

in an estate is not w'lioDy imaijimuy, it It jioI a sera u- lani^er, and tlnit the 
})rf>visions in the Hill, stjpplemenled as tla-y .are by a wv>i bim^ preMimption, will 
sufliciently securo iiine-lenllis of tlie raiyat.' in t beii- ju.-t riylit.’ (^Debate of the 
Council). 

IJnt the lioldinn ol dinn-eiit plots at ditiereid loim^ mu^t l>e under one, and the 
,“amo l.oullord. Jt \vasne\(r l.be in'enh'-ii oi the Le'. 0 ‘-laluie to ;dlov/ the raiyats 
of riv. /.emimbir- to tate !idv:oil:i!''' m ili'~ eejuli ;iMd m;d>.(‘ out a Vii^ht ol oecu- 
panev 1<»r themselves. 'I'be ol lie .-'il] n i-, liovvever, deb-etive 

I (lie at ijui'il ;>in ol lie; rii;ht, and 
deel:ir<<l to hr lieiila'le in seetion 


{Sub-section (d) : 

^‘1 il" In if!. 

others, b W. It , 1-7. 

Ju an earlier deemm?! 


n.ijji ol nil .-'111 
'I’lo.-' poo i-ioii onI_^ M'i, I '■ 

1 he ne.bl " heli ae piiieo' . 

0 (;— t'o/fi Aii/i'k and JjonmnU v. Moorarce Alttndal mid 


Ullf ihc piiiM 'Mini ni 11 
t.1 I’ll III//r in// •!'/ rt'i,/,-/ 
in mit/,'in'i i<h/ ni/ |•t•l■l.’- 
jian<ij-i‘////i/, 

ho ; hut not, so, uid< 


it was held tbal where tlie /eniiiidar eouseiils to fbo 
tiaii'-iei of ;i tenure Iroiii out' raiyai to .imitlier, the pos.si’s- 
siiMl rf bi'lb mu-( I'e eoti-ldei'ed t oil t ill uoiis. ami tlierii,dit of 
(leritpaiiey wdl d.iie Irom tin- time ,•[ the lir.'l hoMer— Iluro 
Chiindri’ (iif In' itnd nnoth/r Mr. A. 1). iJiiivi, iiiannf/cr 
of' the Tls//i/i\<i of f.nkhrr Dcbin <lltou'drui)i, b W. li., Act X, 
,s tie’ leddiM'-V i-I i.oi-icr il'b* by ^■||'•ll■m -.Messrs. tVatsnn Sf Co. 
V. Jinnee Sliarut Sitiid/n'/ lJelmi,7 A . lb. d'.'o. \\ leei ,i |iiu* m tian-'erred'W<«tt with the 
cmiseut of the /<•mlnd,lr'', tie- II'aie-ieiee ue o ly •leipin''- . U'w |oie nii tiie terms ('n 
vvllieb tlie old temiie wa-- I’.eld. t'ul la' I- li t eiiiiiled |o 'oabe ii]i bis r!'_^liL iv) oei’U- 
j[)ain'y by aildim.' the liiue durin , wbeb ii'' iiiedn-' ' 0 > Iicid li — 'i'/ira Prosad Rojf 
and others'i. tioorjo Jirnit Aehnrjee (!n‘n'ili'K, lo W lb, biJ : Jlyder linx and 
another \. Phubmdra Deb K^iontnir, 17 . iv.. Ibd : .d -n 'J'J \\ , lb, I’:.' b'. 1>. 

Siih ser/ioii (1) ;--'rbi su| on .ii S/ioik MJ-inumeii Chunian \ limn Per'iad 
JJhnA'i'f, S i‘. |j. li , :;.;s 1 \\ , !b O.b lole, 'rips ro^bt iiiay I'e lu its ima-ption 


jf'iiil, w'it b oilier ptm'iii-. and by tie- •i'',,i|iot < 


li.ll'e 


ullonalelv lieeame a sole. 


rii;ht willioui as eoiiiiu'eiu- milure bei.i ' ali'eted -.i. J. Jonhes v. Jiamlal liisiras, 
L'ii W. li., 

Riih--.',ee//o)i {'> ) :— -AndJiir oiie i/rar ih/n njtei i.e.j \ni one _V'‘ar alter he erases 
to hold a)iy land in (lie v dl.ipe. 

The lioldiiii; ol any l.ind. liowei'U, e'f , a. home lead, would imt maKe a person a 
fiellled laiyal. The leiMoi • mud b.- a riiy.it. i.e., lor llie pnirposes n) cultivation, 
Suppo.>e a man u-e,! to cuIl. v ale ^om ■ laud m a viilao'e ami remle there, and suppose 
lie tlirow,- up all Ins land e\eepi lii- liome-.tead .ind‘loes mil t.iivc up any fresh land for 
fiiUivation wilhin.i yeai. does he ‘dill e.uilinue lo In* a -eiili-d raiy.it ! J'o.ssihly not. 

TJiis ''iib-'seetion will Ii.ei'ea-e llie uoiL;e oi sei-tioji I'l. 


iSub-scotion (^b'l ;—In a 'uii liy a y.i'imndar for e’t'eimenl where the raiyat ]ih'ads 
Wromihil rii/.i'-i comiiiiioii'. oi eiijiaiiey lor tweb.e year-., and it is found 
^n/s not hrnik the rnt- that the raiyal w.i" e\ icted dmlm;’tli.il perioil but i^'ot back 
tinnUy 0 / jiom-i wion. po'..>eMiii) ; if tlie I'vieiion were wrongful, it would not ho 

sneli an iuterrnpliou of ]ni>sess,.>u a- won!,I preveut the raiyat I'nuii acquiriuLf a 
riiifht of ooeupainy. Hut it would lie with the ra.yat to show that the eviction 
was wroni^ful— Mahomed Cazee Choicdri/ v. JSIoor Mahomed, ;:Jl VV, E., 321. 
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Subsection (7) ;—This i.s rovolutionuvy. fTilhcrto it lias hoon always held that it 

Presumptiou lor tiie 7'aijat to that In* ha^i aofiuircd an occupancy 

ri.i'ht ; the proiiuiption nio\ la^'. ihovn that the scciniinlar i.S to 
prove that lie is ii<it an oceujiaacy rai\a1. The |iie~iiiu|i(i"ii, liowever, is rchuttablc. 
()i»serve, t(70, that it ajjplies witii ri'lereiii'c tn ^(mie, jiai ticiihii' laii'l. Siijiposc tlie 
ipK'-'tion aris«‘s witli respect to a [sariiciilar ) lol. of oroiiiiil. ainJ llic holih-r ]>roves that 
Ik* hoMs it as a r.ii\at, 1 he jiresuiiijilloll willail.-e fliat he lias ae'pilred a ri^lit of 
oeciijiaiivW with reference 1o lliat p.irlieular plot. 'I’lie y.einlielar may rehnt it; and 
tlieii tiu! raiyat may fall haik upon -iih-ciS ion (2) and pr'i\e tii.il, llioii!j:lv he did 
not hold that particular plot of land for twel\e years, he lia- la hl »itdii-i’ land.s for that 
period. 

As to the corise<|neiiee, of tiii.s '■nh-seetion, vii/e Mr. dn-'lice I'icld’s Minule^ 
pnra. IIJ. 

'I'his Mill soft ion ha^ lieen adopt.a! at flie in-t.aiicc ol the (io\ eriimcnt of Helical : 

Whil", lio\\e7er, llie Ijieiitenaiil (toveenor liiii- .•mn'e-. willi one pail of llu* definition 
of a settled ralyal.ln di-iies to re|ri.'--ent .in oiijoriion to '.eelion l.'i a- it stands, in 
that it throw., on the, laiy.-il (he Imrileii of pr.oino Id \e.ii>’ oeenpaijon. dins provi¬ 
sion will in mo,-i la'.-- {•an*..' delay aiei incoiiv i ni.-iiee, and in -ome e.i,.e,- nnist re.^dt 
in injnsliee. it is heo' a no-forimie ih.d. Irneotl i-- -o ;i!i-o!nleIy ilesiii.nie of ;i record 
of riplits. li we h.id .-iich .a ie(o)-d i he p i iiion w .iiM lie without d' f'licnji ies, hut in 
It., alio'tice then- iiuie!' reason to i'eai ' oiu iiiiioe,- I'I'u.kioii |o e,.t;il'!isli or di.sprnvt*. 
claims to :i i';;h' ol oeeiip.uiev. When mi'h i the pi'.>\Ions of I In- le'l! a r«‘cord of 

thii in (he loiiL' interval heforc. 

■oiii. .-idditlo'i lo the sc'ctioil tollieettho 

o il,.' I,a nil mini-(oi\ernof’.s mind 
oi res.di-iiee or ai'Uial oeennalion. which 
.n .(.I a reii'ilIrd'le |iie,.mniil mn that the raiyat i.S 
ciilnled to lie i, .1 -eiiii-d i;n\;it. Il tie i .i .-ion pi n'li lie nnfimiided, llic 

zi'inindcr call lea.l.ly I'-liiii it, I'.n ail 1 iic i!sai.‘:‘i..l oi pi.ioi' air m his olliec or s/ierix- 
tii. \o one i‘;in donI'L ih.ii m tin- \.i~f ni.ii..iii\ oi i .i-es ii|o |>re-mn[ition ivill not 
lie rci>nl I siMe, and I h.il ilie 'enni'd.O' w,ll lee. M'l.'liou .1 ; 'iid tint' an empiiry into 
f \( •■pt loiial c.i < ■, i\ n'l all lie' h.' neci n ■! I o .'eu,.. |.. i he < oiiio i v :ii l.i rpi* the p(>.u‘e and 
conlentmejil wlm h mn-T ailend ..uihe woli iined ,v/;//a'.’of i p.- unlk of the a.i'ri- 
eiiliitrid popal-nion. (‘n I h--ol iiei luoid, a i .'leniry ml'i i he of all resident 

eidloatoi- t\ii! l.i't .1 pen.-i it'oii. .oel w.!l leaii lo nni'e-i, if nm liiip-.ition, which 
"lioiild he a\o'ded.” --/o .'p/a/ *Jocn'ni)i('iU Lcfti'i' So. X—/^ , Lund Revenue 
of thf- 'llth Sepfc'iufjci iNis;;, 

XXL (1) Kv.-rx lictx'ii wlin is ;i sctihaj miv.'il. «>!’ :(i villno-Q 

M.|.lle.'l i.io.al - tulnce IN'ililill lln' 1 111't 1! 11 lio’ < d' (ln.']:tst. fut'(>iruill,o’ socticm 

'..eeupaiicy-iiplils. luiM; :i rivlll id' ocriljiHiP'\ ill till l;Ul(l f'oV 

lln* liiiK' Iniiit^ licltl i>y Jiim ;i.s ;l niiytit in that 

villauf. 

(!:^) Lvory |)<'i'.son wlio, liiin/j;’ a ."'.‘rllci rttlyaf of a villtt^'t^ 
witliiii llie iiu'imiiio ol' flu* l:ts(. ((M-cuoiii'r .soctioii, lit-ld Ituvl a.s a 
raiyat in tlmt villao-t; at jmy tinui ladwivu ill*. Mic.ond day of Marcli 
IS.SI), and tin; coinnicnconu'nt oriJii.-; Act, snail bi* docinotl to have 
aajiiii’od a riola ol' oectijiancy in th.at Itind nadcr tlie law then 
in I'orco ; hia nodiini*- in tlii.-s siih-sc.cl.ion slmll afreet any decree 
or order pasf^ed by a Court belore the eonnneJieenient oi'tliis Act. 


vio’ht', U'. e-l.d'li-he.l. il.-put". 

, w.l' !..• 

1 III j I' 1" 

J < M • , 

that can he a."* unpl.-hed, w 

' Illii ! 

e( 1 . !i\ 

^ ) 11 Jf 

iii(licidi;i. aii'l 1 hi 'Hih .va\ w 

li'di Mil 
1 

'I'nl s il 

I'-el) 

is the .ii|o]iti..i| of the pnin ij 

le ill i< 

1 he lacl 

oi r 

« an he 1 (’add v 'i ' .‘1 1 a i ne'i, * 

lolll'i ■' 

. . 1.1 

rcii'i 
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Suh-section (1) :—“ Ono nf tlio privilcgos ol‘ flip raiyat was to hold 

fresh laii'i in tin: Siiine mi flu* !':im<* tenure a.s tlu* old : aiul as, in tlmse times 

tluTC was a Iar>>;er niarL',iu <ii' waste in all lillaj'e®, flu* le'-ulent oiiltivalov had the 
fresh land at his do<ir. There is now hut liith* niarein of wast<* in any village of 
the seUleil disfriels, and llierefore the raiyat if he want', to add to his liolding, can¬ 
not always sutaa-ed in domif sn. That he should. ho\\e\er, il 'inaa^ssful in his <juest, 
(and he can only' r-ueceed wiih the consent of his l:iiiillord) lu.hl such ad'htional land 
in tlie sanu* estate, hy the samie Idle as lii.s oriu'iind holding, is only a rational 
develujnnent of an ohl eU'-loniaiy law of flu* eonnlry to 'ud the nioderu wants.” 
(^Benqal Governnitat Letter Xo. 'M'JT — li. Land Ruvcnee^ of the "111h September 

'I'he force of this suh-u'elion has lieeii aiii|'lilied hy siih-.^ect [oji i n) of section 
20. A settled raiyal ac!|iiiies ;i plm of c'loiiiul iu i SSI ; hy this snh-section ho 
acaiuiia « a riirlit of oeeu|i;«iie\ in it. In Is.so he ..iirreiideis all ills land o'toepr 
the plot he ac<|iiired in I .SS | ; under -idi . u (,■>) nf '(ilio:i ifO Ije continues 
to he a selthal raiyal ior that plot. In ll ^'! he .-ua|iiiia's anoflu'r piece of land 
under the landlord, .Old iind< r tin.- 'ui' 'oeu,,i, Im- again iea|t!iies ;i right (if orcu- 
pancy in it. 

'I'liis snli-seel'oil will have !i r“( m-j;. i i! \ e clh’i-i helweeii Man-li to l.sfc 

Jifovemlier 1under ila- I'lllowing -iili ei i,.u. Vnic por.i. ol Air. .Tnstico 
h’ield’s Miiiiitr m tin .//yie/o/V.r. il 'iio' i'i .u - I he (lee;-'i-iii ni A)uareliavd JLnhntta 
V. ISukshee. -'1 W. It.. I'l'S. wlueli laid down that land held as one tenure 

is (Mther suhieei fi* a rigid of oeeU['aiiey .is a whole, or il i.s not .-nhieet to any' right of 
occU])iincy :is to any jiarl of d ; if within twelve year.- the lenai.t. lui.s heen allowed 
to take jio-se-si.iii nl fre-h lauds, .md ..iieli aihliiion was mleiided (o ereate a fresh 
te.nnre, a rigid of oia u|i.iiiev li.o ici heen ..cciu'irod as regard- the ■whole, ulthuiigli 
a portion has lieeii held for nioie than twelve ye;,i.-., 

Sub-seelion (-) : — I he '-’ud ol Maieli was the dale uii winch the motion 

was niiidc ill the Leg'-lalive ('oiineil for leave to iuiroduee _/'/;<• />> n'/nl Tenonei/ Hill ; 
and the ol)jeel of the above pro\ i-eui i-' in prolenf rniifitfa who mav liavclavn 
imlnced, while the Ihll wa- liefore the founeil, lo eontraci I lieniseJv.'s oni of, or 
othorwisi* forego, lights wlueh ilu* .\ei aihrni- or eoiil'er-. 


XXII (1) will'll f In- liiiiiii'iiiiilc hiiiilo >r'l td‘ :iti occiij):iti(^_v-]iolil- 

Effeet of ae.|, 0 Mtio„ ''hu' M [)iMj)niT(d' Of {K*niidtictit. U'lHifc-liolder, 

of oeeiipruiey-iielil !.y tllnl 11 d* cl it i I'C i 1 i tcrt'st s ol’ t Id; Id IK 1 loi'd Uud tllO 
Liuviioui. I'dlvat ill tid* lioldiii'j' iiccoiid* united iu tlu^ .stiiiie 

pi'i’sGU by transfer, suc(‘e.s-.ion or otherwise, lid' oecujiauey-ritrht 
shall ce.dse lo exist ; Iml nolliino' it) this suh-seetiou sliall pre¬ 
judicially JiHi'et the riolits uf :uiy third person. 

(2) II'tile oeeupaiieN-riyht iii hind is (d’iuisf'rred to a person 
jointly intere,sit'd in the land ;is pro[n'ietor or pernianent teiiurc- 
Itohlcr, il shidl eease to exi<l ; l»ut jiolliing ifi (his suh-scction 
shall ])r(*jidlieijilly alleet the riolus ol'.-uiy third pers(.ni. 

(o) A })ersou lioldino- hind as an ijarndar or fanner of routs 
shall not, Avhile so lioldiuo-, aeipiire ti rii^lit of oecujiaucy in any 
land comprised iu his ijara or farm. 

Mdcplanatioti .—A ju'rson having; n rio'lii of occujiancy in land 
does not lose It by buhseipicntly hocomiug jointly mterc.stcd in tlio 
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land as |)ro]iru!toi' or pcrniaiK'iit tcnunj-lnddor, or 1)}' .subsequently 
holdin*^ the laud iivijara or iiiriu. 

“ Wo liavo In FPction :i'J n'-oasl. rfociions :2S ami i'l) of tho I’nl] No. IT .«o 

as to carry out Jiioro prm'i-a’ly 1 li(‘iuiciii!(>u wili niiirii tlii’y woro I’raiio'il, and wo 
liavc inserted ii >ul)"Seetioii (1!) prov idling llial il lln* oecupaney-ri.u'lit in l.'ind is 
tvaimrerred t<> a person j.niilly il!Tel■e^t,'d in llie land as pinjirielDr or penuanent 
teuuro-lioldor it sliidl eease 1(( e\i^i,’' {ISffrrf Committt'p ov B. T. Hdl Xo. III.) 

The. orijjfinai pf<>\ isiniis ali'.iil vwrqr.r n-- piMpo'-ed iii the Kent ('fiintnl^slim Hill, 
may throw .smiii' li,i;lil npnu the suliji'el. 'they are a- rnlhi^s-. ; — 

“ liJ. (rt). WIk'U liy puielia^e at a pri\ar(' nr puMle ^-ale, hy .uln, >neee>sinn, or 
will, I he prnpriel'ir nt' an e-laie hei'niiic' the owner nl‘ a tenurw 
A'l'wo rase till- ii, c-tate, >iicli leunre vPall. niile-s ~;n'h pmiirietnr can 

miuu.'t ti tcii-i us. show that he had a eniiliarv inti'iitmii, he j.revinned to he 

mevifed in tlie prnprieinry int('ii-'-i :uiil In he eNliueiii.-h. d hy the taei. ot tin? saiiio 

]»er.'-.nji heiivj^ owner of the e't.itf* and tin? L'mire. Mil.ji'et, howt-'vei'j to the fol¬ 

lowing eoudilions 

(1) Sue!) ]ter..:oii mu.'! 

righi and at th 

-'.M. 

not ai! e in tlie ea-e of a minor until he 

. 1 ) III liic e.i .■ o! a p. r'-oii o| nii'Oiind iniml 

-olMid 111 ,iid . • - K ( III . Ini. I \ , p. I I jf. 


le owner of the ('.'dale and the tenure in the .same 
-anie time,-—Ki iil, \'ol, 1 \', p. ItlS; WoodJ'all, 


(2 I 


(d) 


Tin pit "niiiption h.ili 
l>.‘i'oine- III lull a'.’.i', 
um ll he hee. iiiii'-- III 

Siieh nieii^i‘r .'hall le.l 


olM'I'.il e 


to the jilcMidiee .if ail\ | er-on luivlllg 


a hi n iijioii - m leiiiiie 111- oi ai!\' 

Kent \ . 1 I V , i) 1 (' and 111, 


ninlei-Il iinte-holder or raivat.- 

|:; Ii. II. iJ., I'.i.s. 


(1) .Sul.|(‘|.l to the pt I o 1 ■ I' ‘il ; ol tin' ta'r lol 


the iiiiie heing in loree relating 
](.. ol hii.ii it'i all'ar-of itoi rumen! fw einie. and '.uhjeet t.j 

of rent, without. 


lor aiv.';.!’' 


{irov idei 
one or 


that 
nio! e, 


to '.lie 

l)ie p|.i\ I'loie- ■'1 'll..' .\et a-, t 

<.( Ill |.^ .M lit ■' Il I ll, a • !i el' e, 'III h pi opt >,.f I .| 'h.di ha \ e t he .'-a me 

Cl nil!' and h.‘ ' nh|i'( t 1.) ! he -a me liahdii 'e- w h|i ji thi. pi e\ imm holder 

oi 'inli lemii'i. Ii.ni oi’wa- ,-i|h;i'i I'o Oi ii'jjii! o| tli'i-,i> peixiii.S 
helwi'.ii wlioio aiel iieh .(-tiiio h .idef 1 le rel.a! 'll o! landlori-l aild 

.’enaiit l•\l'l•d : —.uid ',1 \'ie., t'ap. I op -I'l ( a .'i !) ; 

wi.eii. Ill the ,':i-e i'1 two ui iiiiiK- pei-'in'' heing eop.nreeiier.s, 
|.ii( j|.i( all. oi '■iieh jifi-oii'. iiei onu; the o,\m iiif a tenure in 
.''Ueh e-tafe. no mei.eer 'hall i.ike plai e. 

" (^'-J I'pon I he i.'piiy III ihieo oioiilli-, from the date when ~neh ])er'Oii so 

became owHer of tiie I'l.ite and >h.. teiinii, 'Ueli eoi'li'iuy inieiiiioii inav^ he pro\’ed 
in the following m.inm r ami n ■! ol herw i-e ; i h.il ■.-• to io ilte jirodiietion 

of a deed dei-laralory of 'indi iiinnli' n a.nd dnly 

ol three tiiont ll', ami hv pioof ih.il a mp^^ ol . in !i 

nianinT pnoidid in ,'id> ehni'e'. (i i ami (."i j of elau.-e 
imtiiieatiun tlmrein meiuioned. 

'••ll. The pr'oi'iion.' of 'eeiimt l;’,,-o utr a^ t lie\ aie apidiealde, .shall apply, 
to a teuiiie-liohiei in iiinring an mi.lei-Lejjnre ot the /list degree; 
to an under-tenure-holiler of the lii-t (h.giee aeijUinm', an imder-tennre of tiie secornl 
degree ; and so on in order; and al'o to a pioprietor, lemnediolder or under- 
tenure-holder aeipiiring an oi enpane\ holding, ilie n nt of wliieli ^Ya^ [irevionsly 
pajable directly to .such lu-opiietor, temirt'-liohler, or nndei-teinire-liolder. 

“ 15 . ll is herehy deelared In he, and t-t lia\e alwin" been, tin? law in the 
terrilorie.s under the admini.siratii)U of the l,ieiitemm(-(iovernor of liengal that, 
tvhen the fcjecrelary of State for India in ('mmed ;n-i|iiires an estate by purehase or 
otherwise, the. pr.ipriclary iutere.sL iu the laud inelmled in Bueh estate is merged in 


legi'ieii'.i Within 'indi period 
difl w.i' jmiili'Iied in the 
{, 1 ) "I 'e(iiou “o;* for tlie 
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tli(‘ pnraiiioiMil lilh'nf -iicli Sf'-rcmry'if Slnh'. I'vl m ,mi'1ic'il liy ■flic Tnct ol' sitcli 
]irnjirif'(:iry iiilcri'''! .‘tiul .-lU'li ]i;ii jiui 'inil 1i(|.' incciinp mi ‘IIm* ‘•miIim- jiCM'^nn. Tli(.‘ 
lliini fouitli iiHi- iiM-iilitiiii il III (.liiii'c Id) fit I;! '-linll nppiy (<> fvi'i'v 

(•Micli f-t.'ili', aci|inriil Ly flu- Si’iMTlniy '-I SImIc L.i lii.li.'i in t'oiiiu'il. Nnlliiim 
rMiil.'iiiicd III llii,'^ ''iTi M'll .-liidl hi- i •iii'-l riii'il in iiitu r-'i i' miiIi ilic (ipi'intion in any 
Midi asl.'iln III' Ac 1 I I I ni 1.S7!I pa-.'cd Lv lli<“ [.iriili'j'‘iiil-dn\criii'r nl l)tMi,L!:al 

in (‘nuncil, or ol' any Act lur llic lini'- In in'' mi Inin lur Ilic icciMLi) ni' pulilic 
tlcniainla. 


///n -fi'nfinn. 

An rstnic nann'il Snltainnii-I'^; pnrclia'cdl'V tlic <’.'llcclnr of I’nrdwan (m hclialf 
of the Secretary of Sliilc Im India iii (’•■iitw d a* a 'cdi- ter :iir"‘irs ol land riMenuo. 
A, B and iJ arc i.iiyats li'ililin;^ iainl iiiclndc'! m lln.s i 'laic, atnl 1 m lore tlic sale tlo'y 
paid •rtaiii animal snins as nut d'icc: to liie pioiij-uMor ol’ Snllanp r. Alter tie 
sale they are lialile l,i |■a\ ilie >-inie acinial sin.is t" the Secret.iiy of Si.oe for liulia in 
(.'imneil, and sncli snins arc s.i pay.ilile not ,i-, i. al, ’.ul as l-ind la ven ii'.’' 

Huli-tn'clidJiti (1) ifidf fd) Hill} l!i< F,t III •lutnif - Ei'fin) i‘ttrrcslf! iiiiih'd.— flii'i 
Avonld seem (■ imply Iha! i! .i I.imoIoi 1 ommii • ; !iai 1 1 .•i.,d diaic ac.|iiii'i- a 

I'ii^hl ol i'ccn]>!iiie\ l>v ir.iii-icr nr i.tlcrwi-c (,i ■ r.Lhl- n'!l not ni<-!':j;'e. Ihil 

lliis Iiy pot III si^ i,., C' '111 1 ad.( 1 1 d !i\ ni. si < ! lon f iM. \\ ii ,< ii la v • dow n 1 li.al c \ i ii \\ it Ii 
ri'ispecl to a i’lMclionaJ shaicJiuldt r to n hoin a iiMiit oi eccui.iniy ' I laii.'iciied, the 
merger t\dl take place. 

'I’lie line ol dcinai'cai i m I'ct',\'<'ei: si[|i 'Ccii m ('•’), aini tic » '..jdanal ;•'ii, i' rallici 
diflieull Io I race. 'I'liev -i . in t.i In c|iiii.l\ . out'.idu I"iy. 

I’lie true inlrrpveial loll ol tla-sc pi.ei'iiii' -i .•i.i', i r> he I hi • ! l' .i i rael ioiiat 

ownei'ol land .iet|Uiri ' ,i 'ids.nliii,p.• oi .■’!],.Day lieht li.aii icr m otlnnii'O, the 

siihordinate itileie-i, i.f ili<- 'ici Mp.i'e-'. liyii! i • .i .!o .m-i (Sid‘.'rcf/'jii ‘J). 
J>ul ii a raiv.ii liaxmn'a ij'_i!o o: n, v ac.mne’a -' , pelij-I mm wirn'-X 

in tile Ian 1 , a.' pisij net.ir ' i p. i ;ii.iiiciil i. niio ’n'l'l"! Me' 'id', ol ii.ite ri!;lil i.c , 
nceupaiiey t'll! imi ic.i-e t \ ^^d; lise {J:.rplitiuifi>»t). Iln! il’ 

the same r.iiy.d .le.jiiirc an riifliy; 'Mpii’o? inici -t in the land .o |.l•opl'le 1 or 

or permanent tennre-li‘>!'Icr, liic id 'idni.it, inr.ic-1, /,/ . 1 1 .■ o. enpam y rn^lit, wdl 

cease to esiM X^Sah yni/mi I). lleiie.- nlnn ih- em.ic iilci'e-i' m t he 'tip-I'eM’ 
landlord and I he oi’enpanev raiya! in nm’i'l, wi-ilher ihe iaiidlooi piir<dia-e. ilie 
snliordimite iiiti. lesi, nr ricr r/ r.vd, / c . t in- laiy ,il pn i ■ li;!~es the supei ioi intei e-.t. I In'y 
fare in the 'ame l-oal I’nii when a ii.ieimnal omp ■■ pnreha'e' a riL’ht ol oi'cnp.iney. 
the swiioidin.-iti- inlere'i r meieed Pi tlie -nieiini mieie-i. fji'', ho\M'\ei, dot s 
nut Ik'Im Uood .11 llie coiivei'o c.i'e. /•( tin oeeiip.'Uii y laiyai pnii h.isi s tli.iL 

rraclioiial s|,-ire. Tins is h.iidly iiist in ihi' vemind.n-. A iVae! ion.d o\\ i>er ilu; 

occiipaiii'y rmyat is the.'.uiie as .in oeiii|.iprv i‘a;\.il pjifti liie liaeii'.!i:d nwiioi'. 

Ci"n.s'C6' fo t\t'iy{ I'lissiMy me.HI- /.v txtimpiislihl. 

Dors' not ](){{(’. it ill.-alls )-,• not rxlnijuiylii'il or rcvioina in dltijfnicr. 


Joinllii infittitfdf .— rio.nlly inleie.-ted uiiii whom ' in uh-'-ecImn fd), IIiIm 
] iliraM' <eitamly leler- lo li.nlion.d i.wiai-, i.^‘ , Miteri .'te.] wilh other 

[iropneli.i’s. il (I meant |.>int!\ mti le-ied nnh the oei iip.pn \ raAal, t he spli '.eet ion 
Winild Iia\e heen ~np. )tlu"n' in I'.iee nl suh-se.'tion ( I i. 'I'lie .~ame, moaiiiin.''. f 
]iresume. holds unod in the A'.rphiii'if/iin. 


d'lii'i’e is allot 1 ler disi i!cl loll tt liK 1 1 oi|ohl to he mar'.-ed. Snh ~eelion (L) s])e.aksi 
of lieeominj; iiiitfcil " \'y (i .'nsp'r. 'iieee..s:,in, or oi h, i .i i'c." So lie' e\[ii.in.ilion 
speak.s of hei.mr'i;.; lit tc’( >.1 i'll." t^h.u. il d.'es p.ii 'iiv,—it ma\ in hy i raiisl’er. 
siieee.s.sioii. or ollierwise) ; Inii 'tih-sei t, >ii X-) speaks i i h.-ine. " transj'rrrcd " only', 
lienee if nil occnpaiu'y-ri” lit is he<jiiealhed to a ! r.u t imial oniierj this provision 
will nut apply? occiiji.iney ricdit will ine in the eu-sharor. 
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St‘cti<ui3 2.S mill ::i!) (jf ilic Tctiani\y ISill N(». 11 wore moro explicit. 

Tlif*y ran as follows :— •» 

“ 28. If the 1,‘iiiiHoril of a, r.oi^-al Iiavlii" a n'i'ht of oirniann-v .ic./m'iTs, Iiy 
of at')/unit mil, l"n‘i‘li!K(' or ollicrwisc, flic iiitci-cst of 1 In* rai\af, tho oiva- 
itf iift'Vfiaiiry-ritjht hy jiancv-rjolit siiiill ci'a^o t(> OXist, liui notliini; in tin’s .--•(riion 
iuKdlnr'L sliall jii'oiinlii-iaUy atlool 1 !io riolits of any ll)ir<I por-on. 

2!E (1) A person Imliling land as a ralyat shall not he prevented tr-mi 
Rfn'i'iil ffr(irh:inn aeipiiriin' an oeeupaney rioht in the land hy reason 

/./ /I'hit t>fr)ior,i and only that he is jointly interested in the land as jnojirii-Liir 
farvH'm. ,,r iermre-holder. 

(J2) A jiersoii holdin!.j a.s an ij.ir.a.lar or fanner of rents shall not hy 
sHi'h hohlijiii; ae.jnlre a. rii,diL of oienpaney in ilie lainl, hnt if a person arNjniro.s 
a rijrht of oecnjianey in land ho shall not lose it hy 'nlxsoipiently Inilding the land 
in farm.” 

In reeastinjr these -ee.lions th(‘ .Sehei (lomniiftee have made them more 
e )nfn''ed. 'The evplanation ••aioeif he. or oie^ltt. not lo he, tre.Ueil as a sepiir.ih' siih- 
seetioii. It is only an explaiiaiion of the iii.iiU -nh-scel lons of t lie Act. li'iohed 
.it. from this st.Didpoint of \'sov, it vvi-nld apjie.ir that siio-seel lon (^1) ajijilii'S 
to hoth oeenjianey raivats and laiidh'i'il-' whoi ver leirehases tie one oi-other ri_i;hL 
ill the laise nl .1 (laiisler 'f the entile inlere-l, So doe- 'Oili-sjt'el loll (1*) hy 
slrainiiie the loianoi',;: if the woi.!' nse.l ;n it W Iiet her t lie oeeupaney iio’lii is 
ailded te the 1 1 aers'iiKii siip-'iii.r iiL,]it. ot jvi'ij yee.v i. t h'- eltei | ■- the -aoie. lienee 

• <|noahtv eon wjeiei! 'oli-'-eet i'll! i2) , iioiiid I'e hel i ‘ :'[.pty to liolh e:i'-es eiiii.illy. 

’I'ho l‘i\plaii;ilii''i 1 if'ti ,i>hU th.il ii’ et]|. r .e, tii- thot' ea e,- eioiii'iiijil.iled hy 
sllh ei't'olis I i -'2) .Hid ''hen t |,e . ie( '| t M'!<• V HHMit hee.>ni. stll'^ei j ileni ly 

iiileri-sii .1 in tie- ■'iiperi ir I'edn. i ie* oi enjemev lieio. is not io 1 hy it, Init h- kept, 
ill 'ariee. Tin', o \\'!i In' 'i''ueiiii •■lO'i, i" onl' .-iieither and a 'trained explanation 
o' tile Si'i t io!i. I In v.'lioii' 1 i i! Held l \ 'lilli.-lie' it ve ■H|'[io"' that flie Word" hy 
snitse-pientlv Il•'e()nr 1 l:,' joinily miei.-'te-i in (he Kind :i" i ropni'l. r or )iern)utji’nt 
ti iinie-holder,' htive oi;id\ei lentiy iiopt In, 

Caxr pi!"oti In'l l rnt'ati land' .il(en<.iiet\ t ^ ''nilix-ator and tieeti 

1( ^'eo or ianner > oni iioi.Mi I \ for ,i p'-i-ioit ,t| .d.oui tiny \e.ir', )n sj.nil appeal 

It was nr.o'il ilmt wlieii the deiendaiil |ook tli" lea'., his po".'.'. ,n as eiiltivalor 

niers/eij in that of the InLdiei iiti*'. .ind ilial, th'in.jh lie had !iii(i\aled tin* lands for 
hi'oken period, y t tdiat would ^no iiiiti in* .;.;lil 'a oeeiipaiie\, a- jie ti.id not lield the 

land' cont ijiiiousl V ;• s ;> i nit i valor foi .t peinid oi t w i K e i ear,-, \\K' t liiiiK,” says 

lj leli, .1., m 1 Ids e.i"e. •'i lie doel 1 me nt i.iei'o, i doe- not.i[ij.I\ tofliise,|se,f.irrliede- 
i>'ll dan I. not \Mi 'list ,11 id me the ieii'C". I'not noiei I to imld I iie l.ind", as lie al\va_'s h.nl iloile 
previoii"U . a"'a enit■'iitor. ^\ e do noi jin an Ui sjiy liiai tee d'fendaiM a" h‘""ei; 

eotil'l eonllrni hi,s own ri^lit ot oeeupaney. I’ot! '.ve flniih tlia', il!i’',iio |I,e pn iod fil tint 
le.ise, the jniwef of (w ielio'i as ree.iid,' limi '.xas ni "inpen'e. .ind '.’i.en the lease i'\jnred, 
he was still, as in* had alwiiys Keen, ihe aeiii.i! eul'i\at''). " Siii'lie, oli'er\'es : 
‘‘'I’he land.s in the present eaM' are raiyati Kinds, d h<*y Wt'H* 'iih|e( t to the aeernal 
of .some rl;,dit in the r.iiyai other than that derived from exjness oiani hy Ins laml 
lord ; and it -eeius to me that snoh riolits ilo tmt, nn-roe in the iieeit leases (aken 
troin the ztMiiindar. It. has Keen iiowhi're proved that in tin* intervals hetweeii 
the tieea leases, the defendant ('utered into ]iO'se,s"i":i nmler a newr arranjjenient. willi 
the '/.einindiir. lie ajipeais to have eontinueil in pos-es'inn as a matter of eonrse, 
and on the expiry of e.ieh tii'ea lease to h.ive. re'Unied witlioiit any (piestioii the 
}"^i.sition li(» w<i.a liiijdino al its romnieiieement. I^o ■hml't the di*lenilant as farmer 
eoiild not. liy his own neoie<*|, f.) exi'i'i'ise tlie power-, o! llii’ landhird, ereale for him 
sell any title as raiyal a.icaiusl the zemitidar. f’ul *111 the otln-r hmi'l he lo.st no 

I'lle or interest that lie liad as a raiyat. If hisraiyaliml''i'esthetakenassns- 

I '.'udccl during the whole period of tlie eM-jlcnee of the leasi's, wo hi ill timl that 

17 
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he h.'i.<? boon lioliliiii; for a porioii of 21 yonrs, an<l tli.it in tlio whole term of 4-7 
year.®!, coimiiene.ino’ in 1281 F. S., Ills ocenpation luis ntncp heen interrnptoJ by the 
holding of nny other rniyat” —Mokoondi hal Dole and others v. L. G. (Jrowdy and 
others, 17 W. 11 . 274. In Thomas Savi v. Panchannn Roif and others, 25 
W. R.,508, the lower Courts fomui as .a f.aet that the tierend.'int’s ten.ancy eornnienced 
ill 12fi0, and that from 1272 to 127S he \vas ns<itrnee of the Landlord’s interest 
under an ijara. lease for six years. At the end of 1278 he 'lid not ijuirtly surrender 
the leased property as siipulated, and eonse([nently a notiei' to «|uit was served upon 
him in 127'.L The Court (Ainslie and ilireli, .fd.) oliM'rved : “ It seems to us 

that the di'fendant munt he tfdcen to have hei'ii holding over as farmer for this last 
year, so that he, was in faet assigni'o of the hni'llord's inten’st Uji to the *nd of 
Assin 127h, He was therefore tlie ])erson wlio had tlie, pow'er to terminate the 
raiye i holding liy virtue of wliieli lie now cjaims. .and so long as he remained as 
middJeman, tiie landlord eonhl not eonie in to ileal direelly with the raiyats. 
It is through his own forlu'araiice tliat tlie present claim has grown up, 

and there can he no eijiiity in allowing him lo stainl )i> idle in order to create 
a right in himself adverse fo liis landlord wlmse interest Ik* us hiriner was hound to 
protect. Granting tliat a raiyati interest, may coiisi"! witli a farming title, T think it 
must he lield t hat 1 he co-cxl-^l ing r.iiyat i interest I-, the same in extent and quality 
at the end as at tlie hi'ginning of tlie lea^e of the farm. Whatever imiy he the case 
as to other ienant.s as agoiinst the fanner himself, the ]e--.or has ;i clear right to 
liave compensation for any ehaiige to Ids ]iri |udiee eaii-ed liy him (^the farmer), and 
this not meiely hy way ol d.imageSj Pot py having the ])ro|ieHy re-'tored to its 
origiii.al e.state where tin's is ]iraelieahle. 4'hus if the tlelendant liad no riglit of oecii- 
pancy at the commoneement of his farmiii!. lease, h. <*aiiiio(. hav'e aequired one 
during its euvreney. 'I’lii^ view (>!' the law wa-s (aki Py .Mr, tlusliee fjoeli and 
myself in the ease of AtooJcanddnt Dohr v, Oroinh/, 8 11. (,. !{., .\pp. ll.'l. 'I’liis 
view may lead to some dillienlt i|iie>.ti.ii . lait tlieir-opition i-. iiniieees.sary in the 
present case, for it is oitlv Pv eKiiliuuing he raiyaii iiit'-ntn the very last d.iy on 
which the farming tith* eoiitintieil to cNi'-t that an oeeiqiation of twelve years is made 
out. IJnhoo Aloiiini Mnli.in IPtv eonlenileil that, ninier section (I, Act V^fTI of 
.1809 (B.C.), the riglit vif oeeiipaney not limited I'V any I'rnviso, save that mentlnu('d 
in section 7, lait that, if eoities mio elTeel ali-olnleiy the luoiin iit 12 ye.irs eontiniifiu.s 
possession as a raiyat ha-' lieen completed. Hut tlii'n the qiie-tion I.s, what is meant, hy 
occupation as a raiyat I, in idTeet, held ni the east* cited, and still hold, that it means 
an occupation vvhieli, thougli suis'rdiiiate. is m a .sen, ■ adv rse to the landlord so far as 
it qualified his power of dealing vvltli the land at will. When- iIktc i.s jirfictie.ally 
no restraint of the landlord’s will, in eon'eipienee of the will .and the restraining 
])ower being in tlie -.aine person, there can Pe no opposition (In the qmiUned .seuso 
intended above) to the landlord aieh a-- is inlierenl in the holding of a raiyat ; and 
while this state of thing' last', the raiyati right is .-jo far in aPeyanee that it cannot 
undergo any change in its character— Pide LaJ Ihthadifr Sinq and others v. 
i’. Solano and another, 12 (k L. ll.. ."loO ; 1. L. ll. 10 ('al., 45, quoted in full 
ante undt-r f-nP-seetion (1). 

A partition does joit extiiignlsh riglits of tenant = ; nor does the p.art of one of 
the, proprietors being the tenant destroy a fenatii right, heeanse another lieir had the 
land allotted as part of his sliare— Nxithoolnl Choiedri/ and- others v. Snadnt Ali and 
others, Sp. W. It., 71. The divi'ion of (lie parent <'>tate does not reditoo a party 
who did not hold as a raiyal, to tlu-jio'ition of a raiy at not Jiahlc to ejectment— 
Laleet Narain Shufh v. Gopnl Sinqh and othexs, 9 W. It., 14.."). 

Subsection (}>):—A possession which amounts simply to a right to 

collect rents from raiyaPs is not sueli a possession :is confers a right of occupancy— 
halla Ishur J)utt v. Jihaka Choiedri/ axid others, 17 W. It., 212. A ticcadar occu¬ 
pying merely as the .a.ssignce of the /.cmimlar, and cnltivniting because of the oppor- 
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timity thus alTonleil, cannot, undercolor of (luitclnir.aclcr.cliiinitTie rip;!it of occupancy 
under aocilon G, Act X —Wonma Nnth Temuri v. Kaondnn Tewiri and others^ IS) 
MT. U., ^\77 ; liain Siirun Saltoo and Janki Sti/ioo, v. Ver^ag Mahafon, 25 
W. 11,, 554 ; Mr. D. M. Oilmore v. Sreemnnt Hhoomik and oiltorSf Sp, W. li.j 
(Act X)j / / j id,so ij. II,, 5 r. A,, 1 (j8 j 1 VV. 11., 7G. 

Incidents of Occupancy Right. 

‘^Turning now to the iucideiits attached to the right of occupancy, it will bo 
socii that we have made a m().-^L important- I'haiigc in rcg,ard to one of these 
iucident-s—lran.'ilcr.'il»i!ity. lii-ili-ail of Jcg.di.'.iiig it .ind r<‘gulatiiig it by I.aw, wo 
have left it everywhere to custom .”—{Srlerf Oonunitlefi on H, T. Bill No. IJl). 

The following sections (si-c(ions 2d to 2(1) show that the statutory right of occu- 
An 01 ‘,'vpiinni uiu/nt }>‘>iicy is not l)y itself t raU'-iterahle. It- is, however so, when 
ranHottruHnJtr/nf hold- custom allow.s it. 'I'lie incidents of occupaney right should, 

thi'iefoiv, iu) fc'ad with s< (tions 7d and 17<'S, suh-,-ection (d) 
clause (<f). Tli<‘ following is a brief aecoimt- of tin; ea-e l.-iw on the -suljject : 

Trauaferabilihf op the occAipancg right. — I'li” original sehemc was to make 
the rigid tran-fendile, but it has hi'en abaiidoiii'il on aeeoiiid of many diflicult 
ijue.stions that arosi; -uit of it. 'I'h'* old Acts (X of I or VI11 of ISUl) B.C.) 
dill not d'-tine a right of oeeiipaney : I'liey simply provided that the raiy.at holding 
for the prescribed jM-rioil *• '.liall have a rigid oj oecup.incy in the land, ,so long as 
be pays the rent.” 'I’he nghl w.i-. not c\[a-es-i‘,| to i,.* lieritahle. but it was provided 
that “ tile holding of the father or other person from wiioui a rtiiyat inlierits shall 
1)0 deemed to he Ih(‘ holding of the raivat withiti the ini'aniug of this si'etion.” 
Tied provi>^ion only referred to the aeipii'-ilion of the right— Nun Ohnnd Borua V. 
Moorari Mimdlc, fs U . H., 127, and the right wlien aeipiired was iiouhere ileclarcd 
to be hcrimhle ; and t lie liiorii! nie-iirng of the terms used would not necessarily 
imdude an hereditary <juali!y in I he right. Moreo\ i>r t he right being one created by 
statute, although aiiiihiuons m ^-ome respeets to (he right of the khndkasht, its 
nature cannot he ascertained by a reference to the riglits of the or to 

custom. Oeenpanev tenants may of course liave customary or other rights in addi¬ 
tion, but it is ditlicuk to see bow these can as-^ist in determining their rights as 
occti{ianey raiyats. .Vp))ariMdly the .siriei ti'rms in which the right is bestowed 
noiilil be satislied by gi\iiig the raivat .a personal iigdit neither hereditary nor trnn.s- 
b-rable. Aecordiiiglv Sir Ltaims I’eacuelv in one <'asc doubted whether a right of 
•octnpaney was lieritahle— Ajodhi/o Pt'r.H<id v. Mnast. Einam Bander, K. 11., 7 WT. K., 
r)2K ; U. 1 ,. U., ,Sup. Vol. 725, S. (!. ; 2 I lid. diirist, 11)2. See also Rani 
Dnrga Unndari \. lirindacan Chundi a ISarkar, 2 J>. L. U., Apji., 37 ; 11 W. U., 
1(!2. Si'ctions 20 and 21 of this Act. now :dlem)d to define settled raiyat, and 
section 2(> makes the right e.\pre'.s]y heritable. Under the old Act.s, loo, in the deci¬ 
sions just (juoted, it hii.-^ hcen ladd that, a right of o<,‘cnp.ancy is .‘in hereditary right, 
hut not ncces'ardy transi'crahle, lienee a liohling ly a raiyat and his father for 
more than twelve years, creates a right of oceiqianey— Nun f'h iud Barooa V. Murari 
Mundle, H \V. Jl., 127. When* a raiyat succeeded to the holding of his uncle, who 
had a right of oceupanev, and was allowed liy tiie. zemindar to eoiilinne in the hold¬ 
ing for eleven years, it wa,-, held that, tlioiigh the jilamtilT was not strictly entitled to 
succeed by inlu'riUim-e, yet lie must bn taken to have .siieceeded to tho holding by 
the con.scnt of the /.emiudar and accjuired a right of occu'paiiey— .Mmsi. LLakeemun- 
ne»a v. Bhooria, 5 All. 2;!. A distant relation of a deceased raiyat is not entitled 
to succeed by iniieritanee when Ibe zi'iuindur had, on tlie ileatli of tho raiyat, mado 
arrangements with another raiyat— Jotee Bam Sartiut v. Mungloo Sarma, 8 W. R., 
Go. This decision in fact goc.s to o.stablish what we have .stated above that tho 
right when aaiuired was nowhere moatioued in the law to Ijo heritable. Section 
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2(i ot.' tlio now Af;t, however, settles tlio whole question. The right of occupancy is 
necossarily accpiired hy holding tij)07x a tenure which i« either hereditary and transfer¬ 
able or not; anil at one liinic it xvas a quest ion xvhethcr a I'ight to occupy, and not 
to be ejected so long fts tlie, r<‘nt is paiil, is aihled to the rights already existing, so 
that it hecoTues p.art of the tenure, and goes with it. being transferable when the 
origiu.'d tenure was si^. It has lieen held that tlie acquisitioTi of an oeeupancy-right 
would not render a tenure transferable wliieli liefore xsas not so. Ft w.as not the 

intention of the liegislature, wbi'u ])a:>'-iiig Act N o! llSol), to alter tlic nature oEa jote 

and convert a iion-transferablc jiile into a 1raiisf< nd»l'* oiie, merely InaaLUse a raiyat 
had hi-ld it for twelve years, and tln-reby .ie(|uired a right ol oceu])fii:ey— Ajodhya 

Pej'sad V. Mnsst. Imam Bamlv-f, lierjmn^ 7 !»., Te’S (F. 13,). To tin; same effect 

is i2ani JJurqa Sundari v. Itrindaoan Chandra Sarlcar, 2 13. Ij. It., Apj»., 87 ; 11 
W 11., Itiii. On the other liand It lias been'-aid iliat a right of occupancy is per¬ 
petual, transferable and heritable— Mmut. Ttnamani JJasi v. JSirestcr/r JUazumdar, 
1 VV. 11., tStI ; I^unka Hoy v. Mahahir Prriiad,-* l>. Ij. It., App. oo ; 11 W. R., 
40»). Tbis view lias been overruled in later la.-e:-. and the riglit has been decided not 
to he transferable. A raiyat'.s rii.'’ht of ueenpaney re.sting upon legi.slntion and 
custom alone, i.-i not derived from I be general proprietory riglit given to the zemin¬ 
dar by the Legislalore, but deiogaies from and (|nalilies that riglit. Whatever the 
raiyat lias, the, zemindar lia,-' all lbe re.'-twbieli is iieee.ssary to complete ovvncr.ship 
of the land ; and, amo^^;;^< otlier rights, in; ninsi liave sneh a right as will enable 
him to keeji ])o.'-se>.sioii of the -oil in tbo-e per-ons wlio an' entitled to it. The rui- 
yats have no power to tran.-ier (heir liglit to liavc plls^c•'^'ion of, and to rise the soil, 
for tlieir own benetit— fjihi Sohodwa v. Hinith^ 12 IJ. 1.. It., SJ ; 20 W, Jl., 18J). 

In other eases (lie iransferabilily ajipears to have liei'ii decided with reference to 
the original nature of the lioMinL;. 'rhu> it has bcon hiid down that a khiidhasht 
raiyat with a rigid of oeenpaney may tran.'-ler if lheji'is a custom authorizing siudi 
transfer; that is, if hi-original Iioldiiig was transferal !<', since at the date of thi.s 
doeision tlnu-e eould be no eu-ioiiL wlii< h vvimid alleet the new right of occupancy 
created hy Act X of l.S.M)— Chandra Kuviur lioi/ v. Kedannani J)(isi, 7 W. It., 
217; JSarendra Naraut ChoH'dry v, Jshaa Uhntnlra tien, l>. L. It., 27+. In 
several other eases the same te^t of trnmferahility is applh'd or referred to, namely, 
the original nature of the U'wwn'- Jityyut Chundrr Hoy V. Haninarnin Bkulta- 
charjer, J W. '* J2('i ; Unnopunia JJasi v. Ooma Churan Das, JH W. It., 

5{»; Sreeram Jhst v. Jiissonath (ihose, 8 W. it., Act X, ,*5. And in most 

of the ea.ses in vvliii a riglit of oeeiipaiiey V. tlecided not to he transferable, 

the original temin was not tiansferable, and Sir IJariies IVaeoeh said in the 

hhill IJetieh ease of Ajodlnja Pt rsad V'. Alnssl. Jimani Bandee Begum, 7 W. R., 
f)28, that It was not intended to alti’r the nature of the joti‘ hy giving the right of 
occupancy. It has been imw decided by a Full Dench of the High Court of 

Calcutta that (he statutory right of oeeiipaney is not trati.sferable as .such. Thi.s 
decision i.s grounded upon the per.sonal nature, of the right. Thus Chief .Tustiee 
Couch says : “It i- a right to he enjoyed only l»y the person who liolds or cultivates 
and pays the rent, and has done, so for a period of twelve 3 'ear.s.'’ And again : “The 
ordimiry eon.-truelion of tlie words (in .seetiim (!) .ajipears to me to he that tlic right 
is only to be in the peison vvlio has oceujtied for twelve years, and it was not intended 
to give any light of j'rojierly which could ho transferred. The (juestion, as I have 
answered, is solely upon ilu* Aet,anil irnlejiendent of the existence of any custom”— 
"Narendra Naraiii Hoy OhoK'dry Ishan ChunJra Sen, l.'J D. L. R., 27-1 at p. 
288. This view is nioie fnlly devi-loped in the ftdlowing extract from the 

judgment of Mr. .Justice IMieav in the case of Bibi Sohodwa v. Smith, 

20 W, R., loll : “ A.s the anthoritic.s slan.l, thi.s question seems to bo one 

of some uiee'y, and in consideriug it there i.s need to bear in mind that the 
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relation between the zcniinilar and the raiyat arc not "onernlly the same as those 
K’tween the English landlortl anil tenant. No doubt tlie zemindar lias been made 
by legislative eiinetnient the proprietor of the land wliieli forms his zeniindari, 
an*l as regards his k?iamar, neej-jote, or seer land, it may be taken that the 
cultivator of the soil lias generally no other rights than those which he obtains as 
a tenant by eontraet with the zeniimlar, but with regard to the raiyati lands which 
constitute, the, hulk of his zemiiidari, it is much otherwise. Then, while the 
zemindar is still the jirojirielor of tlie, land, the raiyats of the village, as the 
comhinc'd elTect of custom and legislation, have in most, if not in all cases some 
right to eultivate the r:ii\;iti land of the. village, which is altogether inde- 
jiendent of the zemindar, and which, in the oasi- of a raiyat having n right 
of occupancy, is a rigid to o<‘('n]>y and n^o the soil, ipiite irre.spective of any 
assent or permission on the part of the zemindar. This right resting upon 
legislation and custom alone, is not derived fr<uu the general proprietory right 
gi\en to the zemindar by the hegi-lature, hut iv, 1 understand, in derogation of, 
and has the eiVect of cutting down and (|Ualifying that right. I may gay that, 
in my conception of the matter, the nhition Indweeii tlie zemindar’s right uiul the 
<iccupaiicy raiyal’s right is preily muidi the same as (hat u hic-li obtains between the 
right of o\vner>liip ol 1-iiid in England, and the sewitude or easement tvhie,h is 
termed profit a prendre, although I need liardlj say the raiyat’s iut(*rest is greatly 
more e^lcn-iVC, 1 hail a/»/'«///«It ap[icars to me that the raiyat’s is the 
dominant ant! the ztiniudar' (hn .'.erviciit rigid. Whatever the raiyat has, the 
zi'iniinlar lias all tlie re-t uhicli i.-< ncces'iiig to complete ouncivlii]) of the land : the 
zcinintlaT" nglit anioiiuls to the conijh'le ov.nc^.'^llip of the land subject to the 
occupaucy raiyat s right, and the liglit, o| lie* tillage, if iiny, to the oc<ai(iation and 
<’ulti\:dion 'll tie- M.il, to svhatcicr exfoul tlicM' rights may in any given case reach. 
When lliese rights jiin asccrlanied there must remain to the zemindar all rights and 
privileges of u\\ iiersliip uhieli ale not inc.»nsistenl \\ itli or Mlistrmdive of tlioin. And 
atnong-'t other rights, it seems tf. me clear that lie must have such a right aa 
Will enable him to keep the jiMs-^e-'sioi! of the 'oil in those persons wlio are entitled 
to it, and to prevent i( from being invaded by those who are not entitled to it”—- 
8ee Itcgulation Vlf oftTJH', seei.iiiu In, clau-e 7, ft w.-is le-id in an early caso 
thill the customary li^lit to occupy as long as tlie raiyat ]iaiil tlic customary or 
agreed rent couhl not he traiisterred, and I he zemindar was held entitled to posses¬ 
sion as against the IransieriM; — Jiahoo Prnsauno Kumar Tagore v. Kam Mohun 
Dags, a. U. A. (IS-h')"), II, refernng to Ifnrhigton's Anaii/sis, Vo], .111, 434, 
4ht). Tlie right dealt with in tliis ease may he the right of tlie kliudkasht, or an 
analogous right which li.ns grown up out f>f mere occupancy. The right of occu¬ 
pancy acijuired by a cultivating raiyat under section (I of the IJeiigal Act VIIE of 
IftOh, cannot he transferred either by a. lolunlary sale, or gift, or by a .sab? in 


0-si’e.iilion of a ilecree —Dwarkcniafh Minserv IJurish Chunder and others, 4 1, L. II., 
Cal., '.)2o. “ A.s rcgaiiis the Jiiode of traii-fer,’’ .•'ats Jackson, J., “ it is clear there 


is no ground for di-^tinguishing a voluntary sale from a sale in e.vectdion. If a sale 
by a private contract would valitlly pas.s a right of occuj.aney, then a sale in 
exotution of a derive would e([ually }ias3 it and vice vrrsd. So lar tlnm I think 
tJni case i.s clearly governed by the authority of the J'’nll !>encli nding.” Tlie sale 
of a jotc in oxecniion of a ilecree against, the joted.ir does not prove it to be trans¬ 
ferable, nor does the purchaser ae<|nire a right of ieeiijiaiiey by his purchase where 
the right is not dc]>endcnt on cin'tom, hut is a mere creature of the Kent Law— 
Kripanath Chaki v, Doynl Chand Pal and another, '2'2 AV^. R,, ItJO; Ram 
Chundcr Roy Chowdry \, Linda Nath Luskar, T2 W. U., UUO ; Sheik Ameen 
Lnksh and another v. Bhtfvo JLtindle and another, 22 AV, II., 41)3 ; Mrs. M. R, 
TIgesw Munshi Munccruddcn Ahung, 21 \V. U., 0; ace also 20 W. R., 101; 
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NaJcoo Roy v. JUoTialir JPorsad and others, 11 W. R., 405 ; Tarn Prosad Roy and 
others v. Soorjo Kanta Acharjce Chowdry^ 15 W. ll., 15 l*; Divarka Kath Atisree 
V, Kanaye Sirdar, 10 W. li., Ill,- Bootee Sing and others v. Aloorat Sing and 
others, 20 W. li,, 478. A tt-ninit li.-ivinjr a right of occnpanry cannot create 
an internieiliiito Icnnni between hinisolf ami the. /eminilar— llurihur AJukerji 

V. Jadunath Ghosc, 7 W. U., 114. A right of ooepam v may. howerer, be trans¬ 

ferable by local euslom — I \V. !{., 15;> (;5 U. ,|. 1’. .1, 22 0; Sriram Bose v. 
JBissonath Otiose, 0 W. 11., Act X, 21. .\s a geui'ial rule it lias been laid down 
by the jndgnient of a Full IJciieh that when a Icniiie \Nas not tran.'sfcrablo before 
the passing of Act X, the pa'.isiiig of that Act uouM not have, llic effect of render¬ 
ing it a transferable tenure; but tliat ruling 'pcclallv c.\<‘mpts ca-^es in which 
rights of occupancy or tenures of a similar (b-scrijitiou were tran.Hforablc by 
local cnsioin. It Jias never been rulcil that iiinler no circnm.stance can a right 
of occu: ancy bn iransferred— Nukoo Hoy v. Alahahir Persad, 11 W. li., 4(J5 ; 
Banee AJadhiih Baneiyi v. Jui/kishen Alukerji and others. In order to rnalvc a right 
of occupaney tran.«reral)li‘, if nin.-'t i)e sliown lhat if is so lran.''ferabh! ae«‘ordiug to 
the custom of that pait of flie coimliy in whitii the ti'iiwre is situatf’il ; whore 

no tni'iitiou is m.i'le in a dotrl oi any right to lran-.lcr, the existence of the power 

to transfer eannol he jirc-^iinied —Unnopumn Da.'d v. Oma Churn Bass aud others, 
18 W. It., 55 ; Alu'-'st Shitn/cerpufee. dhakoontm c. Alirza SaiJboUa Khan and 

another, 18 W. It., b(i7 : ftooiee Sinq and others v. Aloorat Sing and others, 2U 

W. It., 478 111 the l'’ull llcncli cas'> of Narendro JVnrain Chowdry v. Ishan 

67««n</ra >'rw, fhmi'li, oliM'r\e'> ; " The (juesfion. a- 1 have an-<wcred, is solely 

upon the Act, ainl indcpi'inlcnl of tin’ existence of any cii^iom.’’ Credible evi¬ 
dence of tin* aiiti<|uity of a local custom is siillicicnt to ilclcrinine wbcllicr tenures 
of a certain «*lass is transferable liy it. There is no necessity for the xviiuesscs to Ji.x. 
any particular time froni u hi<'h such tenures lii'e.iuie .It’an.'-ferablc— Joykrisna 
Mookerji v. Doorga Karatn Nag, 11 W. I{., 8IS. 

There is nothing nnreasouable in the enstom by whieli tin' tenure of a khudkasht 
raiyat, who has built a pueea hon.'.e on liis lainl and lias acipiired a right of occupancy 
under section <!, Act X, is a traiisfcrahle letuirc—^7/MHt/ee Kumar Roy v. Kedar 
Mani Basi and anottirr, 7 AV, 1C, 217. Ai'cording to the custom of the Hoogly 
district, :i tcimre graiiied lor l.iiihling puriioscs is Iranstcralilc— Banee Madhub 
Banerji v. doykishen Alnkvrji, 12 \V. IC, ID.’i, u iiich conlinu the opinion of the senior 
judge, Kemp, J., in the ^ame ea.se reported in | 1 \V, 1C, 851 ; compare also Boorga 
Persad AJissemnd others v. Bhidavan Stikul, 15 W. tC, 274 ; Nidhi Kristo hose 
V. Nistnrini Basi and others, 21 NV. It., A kadimt m- mourasi holding 

is something very much larger than what is known as a right of occupiincy under 
the rent law ; ami where, aeeonling to the eiistoni of the country, .such a holding 
is a transferable tenure, the pureJia-^er takes the. whole of the rights of the previous 
holder against the zemindar— Ntinda Kumar Bhugut v. Laksini Pria JBehia, 
23 W. K , 3l}. 'Die cxisieiiee of a custom in a ]»articular district, however, by which 
a right of occupancy in such a district is tr.ausfcrablc, m ill not justify the holder of 
such a right in subdividing his tenure, ami transfering diJIcrent [»arts of it to 
different persons ; ami in case of sueli transfer, the zeniimlar is entitled to treat the 
transferees as tre.spasseis, and eject tliein— Tirthanund Tkakoor v. Mutty Lai Miaser, 
d 1. Tj. R-) C’ab, 771. 'Du* statutory right of occupancy under Act VIII of 
18G0 (ll.C.) cannot be e.xtended .so as to make it include comjilele dominion over 
the laud, subject only to lh<‘ payment of a rent liable to enhancement. The landlord 
is still entitled to insist that the land shall he used for the purposes for which it was 
granted ; and alllioiigh the (kairt in such casc.s will be rllspo.sed to place a liberal 
interpretation on tlin rights of tlio tenant, it will not sanction a complete change in 
the mode of on joy incut— Sahoo v. IJeonarain Sing, I. L, It., Cal., 781. 
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Effect of transfer of holding by an occnpaneg or a settled rnh/at .—Thpro h.'is 
been conaidorable fliscuasiori as (o tlie ell'oct of a transfer of a lioldiiij^ in which the 
tenant has only a right (»f oceupaiicy, .and which, as wc h.avo scon, cannot itself be 
transferred. In Jog Kishen AluJeerji v. Raj Kishen Mulcerji, W. R., 147, the 
Keniindar .sued for possession .against tin- transferoo, contending th.it tlie tiMnsfor gave 
the transferee no rights. Tt was held tliat tlio Jaiiillord could n<it evict the 
transferee so long as the recorded tcn.mt or his rej>rcsi‘ntativcs paiil the rent, but 
that he was not liound to reeognisi^ the transfer or talie rent from the transferee. 
The effect of this decision is to keep llte right and liability in tlio original tenant, 
the transferee being reg.irdeiL as a le^'see of tlie ocenpancy holder. Other decisions 
agree in this view— Ajoodht/n ^.rsad v. Mussl. Emnvi Unndao lirgum, 2 ln<l. .furist 
192 ; IV Jj. K., Hupp. Vo]., 72.‘», S. (! : 7 W. ll., .■>28 ; Jtani iJurga Sundari v. 
Brindavan Chundm idarkar Vhowdrif, "I IV V. It, Ap[i.. :!7 ; 11 \V. R., 192; 

Suddye Purira v. Boistuh Purira, 15 \V. U.. 2(51 ; Dirnrka Miss}‘ee v. Kanyo 
Sirdar, \G \V. R., 112. This in fact is consistent with the prinei]de that an 
oecnp.iney raiyal may le.ise— Jumt-nr Oazeo (lamti Mundlr,, 12 AV. R, 111 ; 
Jiihi Sohodwa v. Smith, 2(> W. R.. !:»;> ; or gr.-mt a 7nokitrart lease Avitlioiil renilering 
his lessee liabh* to ep’etmeiit —Dumree Shatk v. lUssesrnrhd, l-> AV'. R.. 291. 
Again it ha> bc<‘n iield llial (he traiisfer is iml a birfeilure —(iora Cfniiid Mmtaji 
V. liaroda Persad Mmfg/I, 11 \\'. Ji., !• 1 ; Suddi/r. Purira v. lini-<tub Purira, 

i.'V AV. R., 2(!1 ; Dirurkannth ihxxrer. \. Kam/f’ Sirdar, i 9 W. R., 112. In 
Jiurikur Mookerjrc v. Jndno ^a//i (those, «' \\ . II.. Ill, it was said tliat a tanant 
with a right of oeciiiiaiicy conbl not, iran'fer his tiilo without pi>..se<r.ion .as against 
the zemindar or tahiUdar ; that il a iai\at having .a non-transferahle tenure <piits 
pos.scssiou and gi\es over the land to a ,'iranger, he may he irealed .as having 
abandoned his righls in llie land, or as a tenant-al-w ill wliosi* (eiiancy is iletermined, 
and that Iho landlori! m.iy sue, to ha\<‘ it deeland tliat no intere.si, ve,s(s in u ])iircliascr 
from sucli tenant. In one of ihe biier-t eases on the point, however, a view some- 
■\vhat different to those before reierred lo is taken —JJihi Sohodwa v. Smith, 12 
J>. fj. R., 82. In this ease .Mr. .Jiisliee IMumi- Heated a transfer neitlmr as a 
forfeiluic hy the, orieinal vai>:it nor as <ain\e)ing a right to the transferee; he 
held tlie transferee to he a mere trespasser as against the zemindar, wdiom he 
considers entitled to ki‘ej> iii' own teii.mt oi p.>s-e~-,io!i and lo eiiei the transferee, 
who cannot plead a.s again-'t tlie zemindai’if> resmne his oceiipalIon. “'I'he de- 
leiidanl,” nhsencs I’hear, .1., *■ is in ai-tiial pos..ession of (In' soil, tilling and using 
it for Ids own benelit, and he has got, himself into that si|mitiou under color of 
an alllcged transfer to him, elTeelcd hy eertain raiyats of their riglit to have po.sses- 
sioii of, and to use tiie. sod for their own iK iietit ; hut upon the plalutill’s e.ase 
these raiyats had no pt>wev to make vucii a transfer of lla ir riLlds, and therefore 
so far as title in himself is concerned, deriseil through llii'- transfer, the defendant 
clearly has no right to the pos.,|is>inji. d’ln'ii, can the ibd'endaiu. say tliat, .as regards 
the plaintilT, the transaetion of transfer, although it failed to jaiss any right to the 
defendant himself, yet seneil to ]ilace the defendant's possession under the pro¬ 
tection or sanetion of his grantor’s right .’ I think not ; because 1 eannot exte.nil 
the mere right of occn[iaiiey beviiiid the riglit on tlie part of the pmsoti entitled 
to it, to occupy and till the sod, either l>y hiiiiMdf or Ids st-rvanis, or by his leasees 
or licensees, i.e., at the furthest, hyjiersuim who are in s .me di-gn'e siihordinateto him, 
and under liis control, thronghout the whole time f>f the po.s.session. Now it is 
very plain on the plainlifT’.s fact.s^ that, as lietwmeii (he delendaiiL and his grantors, 
the ilel'tMid.ant cannot possibly lie in .any degree dependent upon tlnuu in (ho matter 
of the possession, hecjuise he has obtained from tlii'in .a eoniplete transfer of all 
their rigliks. It apjinars to me almost absurd to hold tiuil a zemindar in such a 
c-a.se a.s that m.ade hy the jilaintiiT, where no matter of csto[)pel occurs, is obliged 
to treat the po.ssessioii of one, who is, and whom he knows to be, entirely free of 
all dependence upon his raiyat, as being the possession of that raiyat ; and 1 think 
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I could, if it were necessary, show that serious mischief nil.e:ht in pr.sctice ensue from 
the application of Ihis doctrine. 'I’hiis on plaintiff’s fjo’ts, I arrive at the con¬ 
clusion that the defendant has no title himself to the oceiijvition of the soil, and 
that his occupaiio!! of it cannot bo justified by the force of his grantor’.s title. 
Therefore in niy opinion the defendant is an entire stranger to tlio soil, and a 
tre.spasscr ; and the zemindar, as owner, lias a ]iliiin right to evict him, in order to 
protect the posse-ssion, if in so doing he only exiu-cises a right of ownership wliich 
is not in conflict with the raiyat’.s right of possession. 'I'lieii doe.s the act of recovering' 
back the possession from a stranger, who, as against the zeniaindar, is wrongfully 
holding it, conflict with the right to that posses. Ion 9 JI Ihe part of the raiyat, who 
voluntarily jiarted with itIt appears to me plairdy not; for the only riglit, if 
any, which under the cirenmstanoes tlie raiyat can lia^e left to him, is to regain the 
posses.si' n from the zemindar after the latter In't.? recovered it from the stranger ; 
because lie certainly could not himself recover ii from the stranger to whom lie had 
transforrotl it for valuable consideration. And if In’ bad no right, as against the 


zemindar, totiansfer the pow^c-ision, .‘■urcly no risdit of his to tlie j>os.'.ession can 
be infringed by Ibe zeinindar's claiming the pos«i'^<i<in from the transferee, thongb 
possibly on being oldiged to refund tlie jaircliase money, he may torn to the 
zemindar, .and sncce.ssfiillv mainlain tli.-it hi-: incIlVetnal a 1 »i-iii])t, at transfer did not 
cause him to forfidt lii.s original right to occupy the land.” In the I'nll Ih-ueh decision 
ol Narcndra Narain Chou’dry \. Idmn Chandra 1:5 1». L It., 27 1, i\'lueli may 

be treated asa full .sclth'r of th<“ ((!ic^<ion, it was held lliat an attempt to Iran.-fer .a 

right of occupancy hy a raiyat, wiio ipiits hi' oeeupalion and eea.''e.s Jiimself to culti¬ 
vate or hold the lanil, may be frealisl as an aliandomiieiit of the right so a.s to 
entitle tbe landlord to evict ihe traiisferei‘. In Ins joilgment in this ea^o Mr. Justice 
I'hear said : ‘ I ouglit Inoveycr ]«'riiaps to ri-mark witli regard to an n1>.-;ervation 
whicli bas been made in tbe ease of liihi SohoJira v, ^tnith, ihat- it was obviously 
not tbe intention of tbe lleneh wbieli pu'sed that dcs'i.'Ioii to s.iy an\tiling judicially 
as to wbotber or not tlie grantors or transferors of the jote in 1 !iat ea.se still liad, 

in the events wliieb Innl liappein tl, any rigid tri vcijiiire pos'ossiou of the land 

at the bauds of the /.emiiidar. All that that decisiini deeidi*d was tliat whatc’ver 


the rights of the transferors as against the zemin iars might he, those rigids did 
not prevent the zemindar, under the cireumstanetK' ol the ease, from recovering 
posse.ssion of the land trom a stranger.’ 

The right of two or three joint imniids of a i-.'ilyati tenure held muh'rtlie plain- 
tilla was sold in exoention of a decree of a (Jivll ( •nirt, and piircbased by A who 
continued the former liolders in iininediate oeen]>auey of the lands. The plaintiffs 
sued for possession. iNo ‘• pi-eial enstom allowing t,iii> transfer in 1 . 1 it‘district of such 
tenures having been ]>roved, Ilrld, that there wa-: no traii'.h'r by the sab* to A of 
tbe oecupnney rights of tin* raiyats ; that tlie raiyats h.ad, liy agreiMug to bold under 
A, abandoned tlieir rigids of oec;ii]niuey a-- niiieli jis if they Inid gone away from 
tbe land, and that therefore plaimilis were entitled to iiosM'ssion —Dwarkanaih 
Jd.issery, llurish Chunder Iloy Chomlr^, 4 Ck L. 11., l:!(i ; J. L. 11., 4 Cal., 925. 

The e\i.stene(“ of a eu.'loni In a ]iartieular ili'triet hy which rights of oeeupancy 
traniifi-ralh hy in such dislrii-t arc traiisfefable, will not justify the holder 
pvjttnm, in nuhilivinien of such right of oeeiipaiiey in subdividing his tenure, and 
permitted ! transferiiig different jnirts of it to dilfcrent jicrsons ; and in 

case of such transfer the zemindar is eiditUnl to treat tin* transferees as trespassers 
and eject them —Tirthanund Thakoor v, Mutty JmI Misser, 1. Ii. K., ;» Cal., 774. 

In any case in which a raiyati liolding is transferable, it is not iiccess.ary that 
Begintrtjof tfu- tram~ transfer should be registered in tlie sherlsta of the land- 

fer 0 /occupancy heldiny lord—I W. R,, HtJ ; Wooma Churun Sett v. Hart Protad 
not nevexnary. Misser and ot/urSfV) W. U., KM ; 1 15. L. R. S. N., 7 ; Joy- 

hisheu Mukerji v. Doorya Narain Nag and others, 11 W. R., :4t8 ; Karoolal Thakur 
V. LucJtineepiit Hooyiir, 7 . R., 1*5. PiJe however, section, I'i post. 
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XXm. Wliona raiynt lias a rii^ht of (»ccupancy in respect of 
Rights of rriivat in nnv Irir]. lic iiuiy iisc tli(‘ 1:111(1 in uny manner 

respect of H.SC<)£ land, wliicli (locs not uiatcrially impair tlie value of 

the land or rondcjr it unlit lor the jairposc of the tenancy ; hut 
shall not he entitled to cut down tiws in contravention of any 
local custom. 

The statutory rii^hi of occupancy uiiilcr Act VIIT of IHhO (R.C.) cannot 
h (5 (‘xtcinh'il -.o as to make it include complete dominion 
B7ni« th' orrupaticy only to (he jiajment of a rent liable to 

raiyat Liuinot do, eiihatieenient. Th(‘landlord is still eiilitlcil lo insist that 

the land shall he ust'd for the purpo-es lor whieli it \v!is Ljrant.ed ; and, altliongh the 
Court in suc;h ca^es will he disposed lo pl.ace a lilteral interpreT.ation ou tlie rights of 
tlie tenant, it will not sanetion a complete eli.inge in the mode of enjtjyment Baboo 
Jjttl iSahu y. Deonaniin Sltif/and ofhcrx, 'J C. fj It., -'•'1 : 1. K., 'd (/at, 781. 

, , 'I'his case Wiis disi Iiigui,>hed in Pyoannno Kumar Chatferji 

What he ran do. y. Jayiiiniafh Bi/mA', 10 C. C. It., L»r., where the land, with 

the 'onsenl of the /emindar having eeasi d to he agi'icultur.il, ami the temiiit having 
Sums* htiilt a iiouie'^l^aul or U'^ed pail. <>1 ii< lor taiik'^ or gaideii'., llie n.itun ofc the 
tenure was Imhl not liieri'liy 'diauged. nor the ten.int iheielw deprived of .'iny 
right of o('eupaiicy whiidi In; iiiighi have acipiued. “ ll is lriit‘, oh^er\es the Ciuirt, 
** that tile ruling iit the ea'S' of /,<;/ Salioo v. {)t'onaTiiin i. C. h-. •> C.il., /Si, 

.seems railicr op|.o..ed to (hi' view ; hill the latter e.-i-e is \ery distingiiishahh* from 
the pi'e-^iuil. Ill this - -that t liciv tin* land was ..(ill iii a j'late oi agriculture^j 

and wMat the Court lield wa--, l.lial the t.'iiant liud no righi. without the landlord’s 
consent, to alter tile aj;rieuUural n.Unie, and U'-e oi the land, lint iu'rc the use 
appau'iilly has alre.idv in'i n < hange i. A huge poitloii at lea'-t ol the laud i.s no 
longer agricultural, Iml iisetl lor the tank'' an 1 gardens. In ''Uch a casi*. it would 
Seem that the rule hud d.iwu ii\ Mr. .Ju-'liis' .Xiii'.lic m (> Mi. h-. Act X, would 
not appl) , ami that the hmldiiig of'a pueca Imuse upon hind wliicli has ceased to be 
agviculloral, could <*idv have tlie I'lleet i>i improving (lie \ahie nt the pioperty and 
giving tlie landlord a hetter seciiritv for hi', rent. M leTi' a len.int has hecn guilty 
of a lire.aeh of duly m the u-e .u hi-, land, 'iieh as making a lank in it, hiiilding 
on it impro],ei‘l\, i.r cliaogiiig the eliaracter o! the ciiUivation. smdi conduct docs 
not nci'c^'-ari!V ujierate a- a. lorleitiire, .'o a.''^ to render the toM.-int lialde to eject- 
men'.. The tenant of an agileiiltural holding jdiinted hi-' jole with niangii trees 
to the Knowledge hut withoul ill” eous-Mit of hi''landlord, thus changing the 
cliaracler of the land. .More than t hree s ear- afloiwapC t lie landlord sued for a 
mandatory injunction to have the mango irei* removed. Ilehi, that h.aving .stood 
hy for more than tlirec vear-i and allowed the tenant to spoiid li!-! lalmr and ca[iital 
upon the land williout taking any action m the mattoi'. tie landlord was not 
entitled to a maudatorv iiijiinetion — Xoi/iiu Alt'iner and another v. Rupil'un and 
of/terx, I. I. 1C, !> Cal., i;o:) ; I'iC. L IC, d'H*- Xo tenant taking land is en¬ 
titled, wtliont, some spi'cilic. agreement on the siihjcet. (o cliaiigc the natuin of 
tlui lami, or to make any permanent alter.itioii in the state ol (lie landlord a 
pfopf-rty If a person wishes to lease lands lor ti'c piirp'tsc ol making hiicks, 
that should he the siihjeet of a special agreemeui hetwe.m the parlies in the same 
way as when parties take lands for hiiilding purpose. —Aattnd Ooomar Mooketji 
y. /iisionath Banerji and others, ^7 W. It., I I'i. for a perpctiiJil 

injiinctioti again-t the priiiciital (h'femhmis to slo|> the. business of hrick-mnking 
carried on liy tiiem on laud.s whi(“h they had taken umler temporary loa.se.s from 
their co-deloiidauts, who were hohler.s tif small |o(es witliiii the plaintill s /jeinittdsiri 
and to iccovcr damages for alleged jnjiii'y done lo the lands, whore the rvitlonce 

18 
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sliowoil “'Ui'li Ji ('oniinnod uho rvl' tli<’ Itind ior 'tii) ycaiv For (In' furposn of briok-makiti^i; 
as raist'd a ,'iroii'j;'jUT.-iniiplioM i>r on tlio pari oF tho landlord, and 

tlial, so Far from tiijurintr land, ilic defendants Inn! placed it in u better con¬ 

dition ilnm it had been in pre\ iously. Held that iio oa"=e had been nnirle oat for 
the issue of an in|inietion— A/r, Ft-ler NirJ/oll and others v. ‘J'trini Churn Bosr, 
23 W. It.,-Jits : se.-:i \V. i!., 1.‘,7 ; t; W. It. Act X, Hi: x Ih [,. It., 242, 
App. 70; n li. I.. I!.. Aj-!.. 1 1 ; Xf. W. I’.. ll.C. Itej.. F. 15. llO, 125. 

A raivat. willi a ri-dit ni oeeupaney mav laiild a |iMeea house on his land, or do 
what Im lilvcs with liieland. -o luii*.; a- h(' do.'- not inini'<' it, to tin: delrmunit 
of tin; Uindlovd— Ni/iimootiilldh Othojur v. Gultind Churun Dutt, tl \V, It., Act 

X,10. 

Mato 'ifiJli/ hiipair /hr rnhir of hni-J. Vnlr Imp'-oAemen*s, (Miajder IX. 

ITit/ii for /hi jnii pijsrs of /i luuin/. oc , iiiilil loi I bo pmjio-es oi a^ncnll ure, 

A(// rut tiled to cut doint Inrs. i/r. - loio-: nn'.-m I bat In' is not ertith'd to 

cut dosvn liei": e'^t'fpl wlioi (U-lom allows biiii to do SO ; r)r 

Tlr rnu orf.iionhj rill , 1 ,mean lliat, as a i un-, he i- entitled L* cut down 
aiiW-ii trr.it iiii'i^'. oro . , \ ^ . ii ^ 

hihi/i'il Ini rii.'/ori Irei'- lull wh'-ti llieii' I' a (■ii'loiii 1 i the contrarv, r.i/., Llnit tU'* 

iM'i' beloiie, to liie landlord. In* is mil. emith-d to tlo So? 

The text wliich immediali'lt pri'cc'lcs I-, t.liai lie ina\ u-•'tlie land In any niaittier 

coilsistenl with ecriain |iin-| o'.!'-. ; iln-. powi r i^ tlicn limitcil In •! prt>lni)iloiy clause 

th.at when tbcie i- cim mi to ibe emn-na. be is not enlillcd to cut down trees. 

TJio case law' on tlie -,n!ii-’cl is rallier un-etiled. 

A zemindar has a, ri'pil to the tires ;p'(»wn in hi;- laml by the tenant, who, 

llioiipli In' mav en|iis tin* beiielii oi' I be s^rowiii!^ tiiiibi'r, 

Thr rtiir hin- on thr p;,, |,,, i-m i],,. (na'.s ilowti. 'bile zeiiiiiidar may sne 

sHhJrit i>l /ii.\ /hill ■ I iij (ia\e lii-^ litle in tiie '.trowlm' tree- de.-lari'd— Slmi/i: Ahdonl 
cn/tiii>i iliiii» truw. , • • w M ■ I 7 i> 

hiihifuntil v. I>ii/iiriiin /in.ti'rr. np. 't li., -ox ; so in I. Jj. n., 

2 All., it has been lieM linil liv--^ ae.'e !e (c ibr s,);l. and ]i,iss to tin: landholder 

with the land mi lli" l‘'im,iiai' m <■! a leu.inev. and unli tiie tenaiil use.s, diirint^ 

tin: term of his icn.iiie\. I,:- pi'itih'te. wbre In- h;'' it, id reiinn iiiL( I In; trees, lie 

cannot do so aliem.n-.b ; lie won]'! tlnu In’ deemed a I re') i-.sec, ('ompare alsi> 

C/iafoorhhiij 'Joinni v. .Si/nd I'llinot All A'/hin. Sp. . It., 22o •, Mns-tf. Amr.vrnn 

and anothrr v. Mitt'll. Stniii'idn mid. inmlhir, 1 1 W . 1*.. 22(1. I'iie latest deeisimi on 

tin; point, Imwe^ei', i-, (lial o| dnlnJ,' llnnn nnd olhir-t '. At'oho Simdiiri Ihi.ti, 21 

W. li., dl 1. 'I'he lease m (Ills e;is,> via - a jii'shou.'thi ''mund, or ^rant at a ([tiit rent, 

of one and a half l*e( oiia.' of " ki/nit/)ii\lo'f’ and W'a-te iuiioh' land ; and after speeill- 

Ciiiion of botiiidarics. tlie dieil ones on to jccile ; Within these limils I have 

given to you to iiiliivate as n tote (his land ; Imv ing brought it into (ailtivatioii 

at 3 'oiu'own eos(, y,,(| shall p-ailv p.iy me tlie li\ed annual prs/ioushi jiimma of 

lbs. 2-.X. ItaviiiL; jiaid iciil into inw.eiiiiiidan kiilelieri, you, \our .sons, and youv 

sons’ Solis and de.-eeml.mls in Miee'ssam sh.-dl e.mliiiue Lo hold liie land delined 


above. 'V\\o fii“thi;i(slu jinniuii shall iie\er be eliaii”id. d'herelon.' I gl\e yon this 
prsheushi sunmnl, Ibreli, .1,, ob.m'ted: "There i' nothin!' jieeuliar in 

this country abmii, ihe lorm of tins lea-ie. It eorrcspomls to the ^ ewphi/tonxis’ 
of thcei>il la.\>. winch was .m as-imi,il,h* inheiilablo rioln in a certain tract of 
laud eapable of viehliin; fiuils hv virtui' of which, and in return for the [laytnout 
of a yearly 'luit rent, the liolder dmiii" tlie eoutiuu.aiiee of his right jio.ssessed 
absolutely the etilire use and also the fruiis thereof. 'J’lie reasons for eranting 
tlK;.se perpeiiial leases .-ii'e ilins a'siipned hy Homal. .and I have no doubt that 
the same reasons aeinaled proju letois in tlii.s eountry who had tracts of wasteland 
to dispose of and led them to confer gi-aiiis of a corresponding nature at a low 
rent. ‘.Seetioii oil. — h'or .since the owners of harieii lambs eonld not easily 
land tciuiJils for ihoin, a way was Invented to give in perpetuity such kind of lauds 
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on condition that the .CfranLco ci]luva.<<\ ])lant, Jind otlionvisc improve tliom 

a^; the word emphytcn.vx Ily iliis tlio jiropriMnr tiud.s on 

hi.s part liis account liy assiirin.i; to iiini'icll' a ccrliiin au i }K't|ii'lu;d rent, and tlio 
pcr|)ctn:d tenant (inils likewise Ids :iii\:iii<:i,ire in lax inir om Ills l:d>>nir and indus¬ 
try to cliinii'e the face of ti\e ijfmuMil and 1') make if rniiirni.’ He on to .«=ay 

(^section Tii;)) ‘that hy Lfix ini'the land and ri"^er\ in:^ tin' rent, there is, as it wore, 
51 partition of the ri;,'Iiis of property helween tin' itxxner of tlie land and the 
jfcrpotual tenant. For the owner xxlio nranls Hie jierpel nal lease remains master 

in so far a.s to enjoy Lin* rent wdoeh he has resi-r\*'d as the I'rnit of his oxx’ii ])roper 

lands by wdiieli he r('lains the chief rii^ht of properfy, wIdeh i- tliat of enjoyini' 
the thirii'SIS owner of it toi'elher with the otln'r ri,”h(,'' which In- Inis re.serxed to 
liim.self. ^Viid tlu' perpetual tenant, on lii^, pait aei|nire-- tlie ri'^ht ol transmitt ini' 

the I'state to hir' sneei'^sors for exu'i*, of .-ellinir it, ‘jivtn.i' it away, alii'iiatinuf it 

with the burden,> of tin' ri.irhts which (he le-'Sor of the jiijlit' li:is re-erx ed lo hiinsx'lf, 
as sil.so a, right to plant, lo build, and to make what otln'r eliaiiees be shall think 
])ro]>er for improving the esl.iti', vvhielt tire so many rieht-- of jiroperty.’ The 
ri'latioits e.xi-tmg between (be plalnlilT ainl tin' ilefeinl int in tin' ease Itefore n.s 
iijipear to m< aeeiirately delined in t be lar-! si'elioti i(iiot(d. Hie tinn' tin* grant 

urnler eonsideration was made tin* land wa- w'a^te and luiiidt'. Xo right.s were 
reserved. '!’•> enalile t be gr.iiiti (> 1 1 , cullivate In' lir't had to eiit di)W'n and root out 
Hie ori'ginal jungle, juni In' was fre,* to |i|anl (lee-. or -ow ci ip,-. a> lie iliouglit fit. 
So long a;s he obtained liis ri'iit, tlie oi-iint..)- could not inlcih're wifli liim. 'I’hero 
being an evpri'ss grant, tin* tpiesiuinof custom ne‘'d not In'consich-red. 1 ean limi 
only one I'a-e in winch Hic po,ni l■elo^•('n'■ has hciui r.ii'od . tlie repoi-i, of (hat e.a.se, 
W. II,, p. 's -.o mcair«' Hi;d it is of tio tmporlaiie'' lo it' : what the nature 

of the ni'xals’ iea'C xvi.-, m that ea'C is not 'f.ilcd, ;iinl 0 li.-w no! bi'<,n cited as 
an authority. It neiy i*'* I'lie en-(om in -onn' parts of i he o,uinii v th,ii .is hctweeii 
the S'.emiinkir and ordinary r.nvals. Iioid.ng under lei-nnnaMe lea-es, tlio right t.o 
growing trees is with tin- soniLini O': wiHi tliai oin''i!.e-| wc !i,.x-,' n.ifhing to do. We 
have siiiiplx (') dr'‘ide w hetln-r Hie pi .jl nl ill -1 .i! nk'la r i- llio o\',ni-r of Hie trees, (.he 
Mibjeet of this -Uii. In my .iiiinion such .‘i claim is iihieiiablc. The /.emiiidar 


eircum•'lances ,■)„ aj-,. di'ci'i'- I in ilii- c!|■,l', no iiau'o right to tin* tree;) 


planted I>y t he (leksnlaiil s than In* Ims to ! he i i ,ji' .-ox', n li-y- lori!. ’ 


l>'i)li'',ation nl raijat XXIV. All (.cgiijitnK's-r.'iivjit slitill pay rent 

to pay iL'Tit. j',j, Pj,, lp,](li/lo ;it lUif tltl'l ('((I li I Jl I'It* IVlU'S, 

Seetion 5 of .\('L X of and ,Vc(. \'I 11 of !.'<<!'.• I>.(k, had ; “ Itaiyats 

having righisof oi'i'iipancv, !>nt not holdinp at lived rate., ;is deseribeil in the two 
preeeiiing sections, an* eiitilh 'l to |•<‘c(‘;x'* poita.s ;il l;(ii ami I'ljiidaMe i';ites. In 
ease ol dispute, the rate prerion-ly ]>aid bv I he laiyat sli.d! be id to Pc fair and 
efjniiable, unless tlie ('luitrarv I’e slioxvn in a sinf b\ ejtini iiailx ’onlcr (he pi‘oxision.s 
ol this Act,” d’his provi'ion is div iih'd in the |•rc^''nt Act into t lii> i' parts, pf: scctioii3 
kH-, 27 and ;jr,. 

rin* grounds of enhancemeiit set foi'Hi in sei'lioii d(i (,iini pos.,ib]y in section 20) 
areali snbjeet to Hie limitation of this s. ciloii and sectioii .‘I.). 1 nder no eircnnistanees 

e;in a raiyat, with a right of oceiipaiv'v, !»> i-alh"l np'in to pay more tlian a. fair ainl 
C(|nitahlc rent —Mohnvml MuuM,' v. llu.ra L^rjaumw linjf, Sp. W. I,*., Act X, 
<•» ; and In determining what is fair tiiid eipiitalm' the ('<*urt may take into eoii.sidi*!- 
•itiivn the ill Wage.' , Imi, it, does not inic-s.irilt tollow that hecatise wages arc 

doui'h* what they wore, and the iieci'-saries ui' Iile liave ri-'en, (dial tin; old rent j.s 
ail .and eijiiitahle under 1 he abend state of ciretimstaiiees —Sttvt v. Jrefoo Mrnfi, 

" •'*’■'0 • In a, suit to ('nhaiit'i' the rate of rent of an oeeiipnin-y Viii 3 ’at, the .solo 

gjouud being .an inerease iji the value of the ]irodui*e. the words *’lair and ei|nilalde,’’ in 
heclioa ij arc to be cons It tied as eipiix aleut to tlie vaiy Iiig oNpre'-sions pert/anna rates, 
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“rati*? paiil for similar lands in tlio adjacont places,” and “ onstomary vatos,” ami 
mean not tin’ rate obtainal'lc by open eomniercial coinpoi.Itiim. but tiie {ircvadin;^ rate 
payable l)y the Marne class of raiyats i'or lands of similar des(>ri]il,ion and with similar 
advanlafies in the places adjacent, ft the enstomary rale of the neighbourhood had 
not been adjusted with icferern’c to the increased value of (he proluce, and an adjust¬ 
ment is reipris'.lo in consecnionce of a rise in the value of tlie [coduce caused simply 
by a rise, in the price, and by eaiihcs independ»‘nt Ixah of the zemindar and ro’yal, Um 
rule ol proportion lobe adopleil in sue.b ad|U'tmeuts is that, tinrold rent ■‘hoiild 
bear to tins increased rent the same proportion as tiie former value of ihu produce 
of the soil calculated on an axerage ol‘ thre4‘. or live viairs ue\t befon* the date ol the 
alleged ri^.e in value hears to its present value —Tfinkuruni Dtisi v. Bin/tfssur Mukerji, 

3 W. Iv.. Aet,\,2:». If the rent of a raiyat eoiiMM-, partly of money ;m«l partly 
of servie —an ohligation to enltisale anil .'Ujiply mdigo at a certain ]iriee,—the value 
of such I’ontraet would ha\e lo In’ e'-imiated and added to the old rent, and the aggre¬ 
gate value would lorm a term in the jiroporlioii. (//e, Norman, .1., p ho). This ride 
of proportion should be aiiopted oidy in tlie absenei' of any recently ailjustej 
pergiinn-x rmioiniirif rufrs \ and eitleu' party is at liberty to proxe any special 
circiimstanc<’s tending in sinov that tlie applieaiion of the rule of proportion 
will Avoric injusiiee {Ih, MuepliiTson, .1, p IS). A claim to ciiliancemcnt 
based on the iiiereasi'd prodiiclive power ot land, or outlie increased value oi its 
produce, can only tube ell'i 11 in e.i'C- where the neighbouring rales of rent liave 
not aeeommodated tlieni'Ches to the altered -late of eireumstanee.-,—where, in 
short, all the raiyat s loiteiln r ao’ paying less than the fair rate of rent; ami to 
such cases, the principle of the Full lemcli nnling in ihe ea-e of Thakonrani Dnsi 
W'onhl apply, llut where lliere already e\i.-ts a guide to yyhat i- a fair rate, ot 
rent, the pree*dent i,-- iiiapplicabh’ — Srrr.-^h Chundrr Bass v. Afsimnnassn and 
others. 7 W. It.. The rule of pniportmn as laid ibuMi in the Full llerieli casiA 

of Thakoorani Dasi, applies only to e.ises in which the -‘ile giouml ol enlianee- 
meiit is an increase in tin’ \alni’ of produi'e, and to ea-es in wlu*'h the rates Ino’e 
not adjusted them-elyes to .ilterod eireumstanee-. It is in:i]>plieabh’ to ea-es where 
lilt*, value ol the produce has mu only inereascd, but tlie ]irodnciiVi’ powers ol laud 
have decreased, and the e\pen-es of cnltivatioii hate increa-cd also. In sucli 
cases the value of the ]'re-etit dei'rea-ed iiierage rate jier Ingha, cahnilated on. 
the produce of tlifee or Itve veais. tiiii-t be foiiitd ; and it iiiu-t be eoiilrasted Avitb 
the. .average yalui’ of the produce hefore the dcerei.-e \n tiie productive powers 
calculated in (h'‘same wtiy, tind t he inereasid pre.-eui. cost ol ]iroductioii, as eon- 
trasLctl with the fomn'r co-l per bigiia, mn>t be asoertaineil al-o. When these, 

data are. aseertaiiied the forniiila. to be tipplied will -laud tlius ; J be average 

value of tlie jiniditee before the deerear-e in the pt'oiluetive [lOAvers ol tin* land 
Avdl be to the a.\erage va,lue of the ]ire-ent deerea-ed ]'roduce, minus the inereasO<l 
cost of prodiietioii as the rent previoii-ly paid Avid he to that which the laud ought 
now to }iay - Showdamini Thisi \. Hhoofcui Mahomed, 7 W'. R., IM. 

For the rule of i»rojiorliou laid down hy the (ireal Rent Case, the jirescnt 
Act has snbstiiuled aiioiiier rule -Iiiidar to it. l u/c section 32. 




Protection rroni evic¬ 
tion except on spceuioii 
grountls. 


XXV. All oo(Ti] laiipy-rai vtit shall not be eject¬ 
ed l)v his landlord iVoin his lioldinjij, cxcejit in 
e.vec’utiou oi a deerce for ejectineut passed on 


the ground— 

((») that lie has n.sfil the land comprised in his holding in a 
in inner wliieli renders it unlit for the purposes of the 
leiianev, or 
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(b) that he has broken a condition consistent wlfh the provi¬ 
sions of tliis Act. and on hr(iach of which lie is, under 
llie terms of a contract between himself and his land¬ 
lord, liable to bo {‘jcct<Ml. 

Tills si'Ctlon slinuUl lit' rc.ad willi sirlions (’ri, (5(J nnd I.")?; and ]7Sof tlie Act—• 
Vitle notes under tliose seetions, and al.-sM notes uinler s<’etion 2.‘i. N<>wunder section 
tift, an ocenpancy raiyat is not lialile f<> ejectnuuiL on account of default of rent. 

A raiyat having a right of oecufianey eanimt he ejoeted excejti iimlcr a decree 
regularly ohtaiiuMl under seetion H-J of Aet VIII of (y>X'.^^Brojcn<lra 

Kumar Roy Ohouutry v, Bimgo ('hnnder Xlundul, \'l (1. L. It., dHO ; Duli Chand 
V. Mmst. Raj Kishm, 1 1 C. L. It., ; Mtisi/nlollali v. Koorzahan, I. L. R.., 
9 Cal., 8llS ; Diilichand v. Mehcr ('hand Sahu and others, I'i'B. L. It., 430 ; 
Jilafhoora Mahan Ral Choindty v. Bam Lalt Jiosr, 4 C. fj. It., 4(51) ; Mahomed 
Amir and others v. Dianui Ali, and another, \) C. L. It., IS.o. 

XXVI. liii raiyat dies intestate in respect ol’ a ri^^ht of oc- 
T)cvoi.nh'ii of (.ecu- ciij»jincv, it .'>li:dl, s(d)jcct to any custom to the 
panej-riefii i.n d.-aiii, coiiti’ary, dcseciid ill l.lic sjuiK; maijijcr as other 
inimovcahli' jiropcrty : pro\ ided that, in any case in wliicli under 
the law ol' inlu'ritance to wliich liie, rai\at is sulijc'ct, his other 
propertv f^ocs to the (Jrown, liis ri^lft of occupancy shall bo 
eNtino;ui.sbed. 


The Jieeupaney riglit i."- ihu.-i eviire.-'.ly made lieril:il>le. I'nder the old Acts 
in Ajodhya Per shad \ . Mussf. fina?n/>(iit<l/, 't \V. It., o’JS (F !’».), ilie Cliiof .lustice 
^Sir liariie^ lVite((eK) tjiie'jfidiieil if an oceiijiaiicy rigliL !•< necessarily heritable; 
so in Jatreram Sunnah and others v. Munrjtno Surma and others, 8 W. It., ( 50 , 
a distant relal ion i>t the decea-^ed ralv at wa-! jmt alliOM-d li< siieeeed by inheritance, 
and !=!«*t aside tin* arraugemenl )•> tlii" /emind.-ir lettMig I lie l-mds to aiiotlier tenant. 
These <}iiestii>us are now settled otherwise hy jio-iti\e law. A'^ to transfer of occupancy 
rights otherwise than hy sueei's^ion, vide noU"^ under incidents of occupancy rights, 
ante ; vide also .Mr. Justice Field's iniuute. 


FuhauCi'ment of rent. 

The following di.'^cii.'.sioii of the IJent (hmimis'.ioners on the subject of settle¬ 
ment and cuiiaiicenteni. of rent will throw light upon the enhanccinent provisions 
of the Act :— 

“ Hy far (he most didienlt tjiieslioii presented for our eon.sideratiou in preparing 
an amended l.iw’ of landlord and tenant for these jnovinees i, iimt of the onhance- 
luont of rent. As soon as the Legislature re( »>gni/.ed a right lu th<'part of any 
class of temiiits to he jiroleeled ag.-oiist arhitrary eviction hy their landlords, it 
became a))solutcly neees'^ary to jirovide by logi-'lation some ineans whereby tho 
rents paj'able Ity sucli tenants may be soUled and determined. It has been con- 
tendeil by some very able authorities that, tin- only safe me.an.s of settling rente 
is hy the unfettered action «>F tlie principle of competition, and tliat any iittempt 
on the part of the iiegi.slature to set aside this primM])l»‘ and substiliiLu for it any 
other principle, must be mischievous in its consequences to the commuuity 
concerned. It is no pan of our ]>re.seiit duty to e-vamirie what general truth 
there may be in tliis contention .as applied to those countries, whence have been 
derived the data upon which the e.xisting system of Western jiolitical economy 
is based ; but that tliis contention should not he accepted .as .applicable to the 
state of things in this country, and should not be allowed to iuduence our legis- 
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lation upon the sahjed in liaml, we enlorlnln no donht. Tn order to make the 

•easoiis l‘..r this opinion more ea-ily int.-llioililo, it iMieeessiiry to consider what 

•enls in these pro\i)»ees, ami this ivj a sultj.'ct, of some dillieiilty, owiiiijf in part 
o the inherent anihionity of laimunt^e, wlien the same term is applied to several 
things, the siilidaiice of wiiieh depends upon dilVerent eomlit • tiis. 

“The theorv of rent, lirst ]int forward at tie* clos“ of the last <‘('iitiir)'and 
revived some twenty years later hy eminent ])e!;tiea] eoono- 
Differcnt thvor'uA <>f i^ in what land t/trlds in rxi-rxs of the 

rvvt. Thf- Jiicuiiio profi^n of stork. It is as-nnied that no land will 

theory ^ rnltiValed which will not \ield the ordinary pre.lit derivable 

from capital emjdoved in other nmlerlatine'-J. 1 f land \lelils le-s than this, capital 
will not be employed in cullivat ing it ; if it y iel.K moiv, t he exce-s will be .appro¬ 
priat'd by the owner of the lami. who will oiherwi-e, withhold the nse of this 
natni.d agent. As the priees i.i prodnee ri.... th.‘ prolils from capital employed 

in agrietiUure inerea-e. Land wh.eh in one ye.ir \ields no «'xe,-^s ovor and above 

the ordinary prolils of eainlal. may in tlie I'oM.or nig year y a id some excess, and 

80 pay rent. Of all the land in <iilti\atioii that wlneli \-- yielding no excess miist 
necessarily' he the wer-t, i.o., as regards inferiority m’ soil or situation, or ])roximity 
to markets, or faeilily of eommnnieation. Ae. When siieli worst land begins to 
yield an excess, to p.iy a rent, Ian I of a sf ill infei .or ela>s will be cnltivaded ami 

will then be the worM. land in cult ivai im,, superseding what has jnst eommenced 

to pay rent. Thus, the woi^t land for tlie time being under ciillisaLion is the 
Standsird for estimating the aiimiim of rent wliidi will In* yielded by all other 

land that pays ivntr This ... in-esnppo-es eapilal. presupposes eapitali.sfc 

farming condiieteil with an immediate view to olilaming from capital invested in 
agricnlturei tlie ordinary rate of prolit alTorded by eaidtal iii\e-ted in other under¬ 
takings. It depemls'iipoii eeilaili laws re-poelii.g profits, wages, jirices, wliieh, 
as one of the greatest politieal eeoiioim-t'- lias poinie.l out, aie trm' only so far 

as prolits, wages and prices me legiilaled In eonipetii mii —only so far as tlm 
persons coiieenmd are free fiom the inlluence ol any other nmlivts than those 
arising from the general eirenm-lanees <,! the ea.si', and ate guided as to those 

by the ordinary mere.mtde .. ot i.rofit and lo.ss 'I'Iltc an- in llieso 

provitiees no capitalist farmeis. We do imt liiehide under this denomination 
persons wlm have etnb.irkisl capital in producing for export .silk, m ligo, tea, or similar 
articles otlii'r th:in food There is little i-r no c.ipilal einjiloyed in agriculture, 
nnles.s we iuelude nmler this term the, coiuuiouest ..giieultiiral im|demeiils. the .stual 
grain necessary to jirodme the next yixir’s cro|i, lliefoodneres^aryfortheenlti- 
vator’s siihsisleiiee till the next harvest, ami it may he, a small .stock laid by 
against the vear of famine licit is .-.ure to eome round in the e\el<> of setisons. 
The immediate olijecl of culti\aiion is sulisi-lencc, not prulit on capital. 'I’liere, 
is no wages fund ; tliere are im laboiuci.s ]»aid IVoiu capital. 'I'lieiv are jiractically 
no manufactnre.s, no non agrieiiltural iiidu.stries, im great i-itiesuf work where ii 
surplus rural pojuilatioii can iiml employment. 'J’o .sucli ti state of things, to a 
community so circumstanced, tlie ilieoiy of rent propoimded liy -Mr. Llicartlo and 

_ ^ .1 t t ■ 1 Vli M t I 1 w! 1 ^ It f i1w> school has no aimiicat ion ! and a.nv adiiist- 


COUimunity so circumstanceu, me meoiy oi reuL pio|ionii(ie'i uy air. Lticanio aim 
otlier political economists of ilm-anie selmol has no jiiijilicalion ; and .any adjust¬ 
ment of the relations liL'tweeii hiiidlonls and teiianis in these jiroviiiccs, hast'd 
upon this theory, nni't., we apprehend, involve serious ri.sk of error. 

“A more iiiodcm mIiooI of political ccoimuusN, ills,-.atislied with the previous 
theory, would iliscaid all leforeiice to degrcixs of productiv**- 
The oiordti'H jnilitiral would almli'-h tlie staiulaid obtainable froin the worst 

midiT cnlli\atioii, 


prac- 


eeonoiiiists. cnlli\atioii, a? hemg mi.sleiullng and 

tically useless to inform a disputing landloid .ami his tcnauls how much 
rent exactly each holding idmuld pay : and would deline rent simply as 
surplus pi-otils,—that is, the cjcccss of yufi after the rc-pa^ment of ike tvholc 
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cost of production^ beyond the leyilimafe profit, ivinch belongs to the tenant an a 
winnfttctiirer of ayricultural produce. Aci-nnliiiif to tli<*ir niinlvsis no landlord 
v)r tonnnt (nor tliiiiKs of, or cmniiros iiftcr, the wnr-l; land under cultivation and 
Avliicli I'liya no vent, in order to jiseert.iin vvliat i.^ tlie ])ro|»er rent for any other 
liitid. Hilt an intelli.i't’nt ti'inint aliouL (o taki* land wdl ejirel'ully endeavour to 
inlorni liiiupelf, 1*7, a> to tin; i|Uaii(i(,y and <(Uali!y of the pmduee that ho can 
fairly reckon on ohtniiiin,'^ from (lie land : '2nil, in' to llie e\|>enditure nece;>9ary 
to raise this produce ; and, Srd, as to the price wliich thi', produce will realizo 
when vailed. In order to ascertain the ///•.>.7 particular, he \>ill eousiiler tin* ipiality 
of the soil, the climate, the water-Mipply, (lie pos-ihdily of improvement 1>y nian- 
nriii!' or other means, Ac. d’o inlorni him''eif on the ticeond jioint, he will seo 
if the soil is li.'^ht and frial'le or hca\y ami ''till', and so on—whether his jilough 
uill renuire two hoivi's or four, w liei her I he manure neee-'iaiy to i^ood cult ivation 
is to he had in the vicinity or must he hroiiLjhL Irom a distanee, what is the rate 
of wattes for local lahoiir. Ac With re'pect, lothe fhn'd item, he will in(|uire as 
to the hest neiuhhoui ino market-, and the ])rice'' u-ually tliere current, atul h(‘'will 
ha\e to coii.-ider the di.'-tanee of (he Lind Iroiii the niarki't and the eiist ol (“onveyinj' 
the produce from ti e (ii-liL- where ;t is urown (o the mart where it can lie sold, 

llavin;.'' asecrtaincd all llie-e pari icnlar.-, the inlemluit^ tmiant will Im* in :i jiosition 

to ealcul.iie I he halanee of piclit wleeli he mavevpiei to liaM' lett to him after 

defrayin'; the co-t oi ciiltoation, an I this ^Mi] deierinine (he rent wdiieh he eaii pay lor 

the n-ie oi the lam!. I hu- rent di'pend-j npori the pi lee- leali/ed hy ai^ricultural 
produce (onipaied with lie « o-.i oi pio'luclion ; oi-, in o(her W'U’ds, nuit exist-s 
l)eeau-e ;i ---' 11111 '.' urh-e i-j found, which m- M-- a snipln-, an cmtss of pndit heyond 
wlial ill" l■■mlnt r-'ijiere.-i. 'I hi--: ileoiv i-- .a \er\ much more jiractical om; than tho 
foj-nier one, hut it-al-:o proeei'd-. ii]'oii the -uppo-,ition ih.it e.q 'la! is emjiloyt'il, that 
money w.i;''C' of 1 d-'inr are p.od, 1 iiat tie- pio-lnee i- i-onverli-'l into money, tli.at an 
aeeomil i-- kept of onleoiiio'- aid ine'-mine', ami an aceiirale li.daiiee stuick. It can 
ha\e no jnopi-r ;ipp!ie.it ion wheie .-dl ihee eirt iim-'ianee-. do not e\i^t. 

“ let ns now s-'e wImi i- He- of ilnie,- in thi- coimiv, what, are the con- 


Coiul’it'i-iaK ff 'rrh’,‘h 
iXD'l thiiir}! I'l nut ‘..lift 
'I,/(//'/ li I/I 


dition-: to wieih any p.i,--!hle ihe.iivof lent must he fitted 
III oi-di-r lo iii.'ike d -iiirdi!. t ' the | e.ipfi. ^Ve know that 
.•nioid’lej loaneienl aU'l e--t;d'li'hed U-a'.;el!ie dne.-, ol (loverU- 
nient f|om the l.-md in Indi.i h.ue fiom tun. iimuemorial con¬ 


sisted of a eeri.iiii { i'op,.:(i.pn of 
ill the time of tie oLi limdu 


tlie ;mniiai j-i odii''' of e\. r\ btijint. Sueli was the rul(} 
lla|.is, when thueiiiment in all or mo,-'i eases colh'eted 


these dues directed from the eiilli\.-itors. 


d'lie .M.ihoiued.iii (oiM'inmenr. retained 


this 1 ule willi some iii'idilie.-itloii- of del.-li! in ean'vinu it into < IVeet. It is not very 
material whi'thei the piopoi i ion .d I he ]>r'i'li:ei- talvcn li\ (he .''t.iii' he called rent, 
Of revenue, or a tax; mu- i-; it m e''--ary 1<' om pn'em pmpo-e to detcrminio 
whether tin'property in I he s,,il I,,'longed lo I he State, or to dn cultivators, nr in 
Coparcenary t.) hoth. Once land w:i' eieari >1 at.d hroii-lit eomplelely under eillti- 
'ation. this proportion of the piodiiee was l.-ik'-ii in e\eiy ta'C. I'he raiyats cultivated 
ior sidi-iidence, not with any immediate view to jU'ilit, W liether mor; land .should he 
taki-ii into enltivation ilepended. not upon whether ppilits had risen, hut upon 
wdiether tin* land already in eultiv.-ition wa.s suKh i n( lo raise food for tli«* [leoplo. 
I lie {State demand in no way depende.l np'Ui ]UMliis, and was in no way reijuhitod 
hy any ealeiihuion of the total vain*' of the prodiiee and the cost of ])rodil(;inj^ it. 
.1 he (iroportiou taken tiy tlie tiloi eriiment was 'lelm niilieil hy the (iovei niiumt itsidf ; 
ami, as ihe raiyats were well olV or the reverse, aceordim^ as t loxernmcnt took less 
(ir inoie, and Idt them nion’ or less, the well-hi'ini' ami v'onifovt of (ho people di'jicndod 
upon arhitrary disen-tion exercised witli despotic jiowcr. Wh* know from liistory that 
|vhile the earlier Hindu llajas took only oni'-sixth, as much as a half was tak(>n in 
later times ; and discretion coutimiiny t<) bo tho moasuro of exaction, tho very baresit 
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suhsistenco was in pome plact"< ami on pomo oeeasioris h'ft to the cnltivatfwg of the soil. 
If any calculation was niaile for tin* jmrpo-^o of fixing tin; (.Jovcriiment (ieiuniiti, it was 
t<iO often a cah'ulatiou of wliat was tlie least that could he left to the cultivators 
to enable them to live and produce the n“Xt crop. 'ri)ere are some who think that 
♦custom,’ even in tlmse dius, and in the ul»senee of law authoritatively promul¬ 
gated by a fjegiNhitive Departiiient of the Stat", n'gulated the shari’of tlie produce 
taken from the raiyats ; but it lias been well remarked that custom might o<iually well 
be pleaded in ju^titication of every spe.'i.*^ of extu ii.ui and ('ppressioii,* Our prede¬ 
cessors in faet (to ipioU'the language of tlie Hoard of (’omniissioners of l.S18|) do 
not seem to have admitted us a primipli* any other general litiiit to the Government 
demand than the amount ^\hi(’!l the cultivators could alford to pay, and the esta¬ 
blish 'd (iovermiient share loo often evceedcvl limit. 


“ Mahomeilan la\v ria-ognly.i I oidy t«o jiersoii- a.s liaving an Interest in thij soil, 
namely, the <lovernmeni and the cultivator. There can be 
donlii that the ,u!iivators h.nd right.-: in the land. 

^ ' What evaetly the-:<- j-.glils were lias been w.«rnily disputed ; 

and wo shall not attempt to define them or li\ th(>ir limits. d'he raiyats 
cultivated the land and paid ii/irifi to <Jo\ernment. I'liis /.Z/iru/ was a sharo, a 
proportion <tf (he produce, \\hieli wa-^ paid either iu J;md <ir iu the money which 
represented its conimnteil value ^\llieh ihe (»ovt*rnment itself ti\ed. As hmg ns tho 
khiraj was paid, the enltivalor.s nere left in po■<-l■s^ioll of (lie land, tlmiigli this pos¬ 
session as well as jdl tie' otle'i* (.'rm- of t he relation de|)ended upon thi'will of a 
despotic ruler. Kailnre to pay the Lhnui) had for its eon-eipienees ]innishm<'ut and 
the loss t»f all rii^hl" in the land. Siieli is the ecueiai outline of the relation 


between the two parties Inuing an inleie'^t, in the .soil. .\ny attempt to cvpre.ss it in 
terms taken from a wholly dilTeienl .system of interests or rights, ami emboihuig 
different eolleetions of ideas, must fail l.o eoiuey .an accurate conception of the 
Mah(>meda.ii system, and tnay lie misl-'.idiiig. If it be asked—1-/7a/'«y rent, or 
doe.s it include rent, tile answer must be in llic negative, if by tlie term ‘rent’ is 


meant rout aceoriling to eitlier of the. tbeorie- of reiiL [tropoimded liv J'lnrojiean 
political ecoTuuni-ts. |i was no part of the .Mahoniedaii -’^^lem (hat any per.Hon 
should stand between lie' (lovernment. and tlie actual enlliv.alms and interi'ept a 
portion of the/.//ov/y paid I'V the latter: luit partly from the dil'licully, if not im¬ 
possibility, of collecting the whole of tin' ////cay tiy Slate ;igency, when tlio hound- 
arios of tin* J'lmplre were enlargctl Iw eomnie-t ; ;';!riiy Irom tho fact that iu Soiuo 
of the compiered pnuinci's per-imi-, \\en> I’miu I in po.-si ~;.-ion of various rights 
fuiperior tti the cultiv.'itois, jiiul it wa--diflieult to get rid of the.si* fier>oiis, wliilo 
their service.s and local expeiienee could well be iitili/i' l for the collection of the 
khiruj ; and partly from ot Iht can-es wiiu'li it is not here neecssary to ilctail,—there 
sprang up a middle clas> inlermediale |ll•tw'e(•ll (he .'Slate and the cullivator.s, and 
who as eontraetors or farmer' or liu\iug .sonic pre-e\istent. rights which the Ma- 
homedan Oovernment illd n-'l c.iro lo inv/'siigate or deline, eolb'cted the Ihiraj of 
large traet.s from the cultivators and paid it lo (iovermiient. Being placed in a 
position of !idvanfage+, (he members of thl.s middle class grew rapiilly into impor¬ 
tance, and iu the decadence nt' die Mahomeilan empire ac(|iiircd considerable j>owcr. 
While using the whole antliority o( die .Slate to ('xact by way of khiroj all that 
could be got Irom die .‘ulii vai i.rs, i hev ime dieir ntmo.'t ingenuity to keep as much 
of this as they could for theui.-clvcs, and si'ml a.s little of it as possible to tho 
Government tn*asnry. 


* See Lord Cornwallis’ Mimito of tlie (1th Kchmai'y IT'Jlt ; and paragraph 31 of tho 
Revenue despatch of ilie l.'ilh .Januaiy ISl'.I. 

.See par.igraph 317 of the lloport, dat.-il 27lh Octol.er 13(8. 
j Thi.s must not be imdeistood to convoy the i<lc:i that all those, persons were nuri /invii/im. 
Many of them were Jiajus, or otherwise men of position and family before the Mahooiedau 
coruiuesU 
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“ Such was the condition ofafTairs to wlik’h <lie Mast fiiflia Company snceoedod ; 

and one of the first prolilcnns presenfed to tin; new Knj^lish 
Stnfc of things fioif (;ii>vci‘nni(‘tit for solntitui was tlie settlemeiifc and definition of 

tl.e i-iKlits of this middle elass. How this ereat question was 
fi^nt. Hf/M debated, how' it was defevmiried l>y di'elaiini' the 

who oomjiosed this elass to iie proprielors, ami how the wisdom 
of this tieterirtination hits ever sinee Iveii questioned, are now poif.onis f)f the eonsti- 
tntional Itistory of the An.irlo-rndian Minpire. d’he /.emindar', helm' thus <‘oiifii*nicd 
in their position, continued to collect the Lhhuij from the enltivators and pay it over to 
the iStatc. The terms of the settlement and liiv iiilluenee of Mm,'lish ideas worked, 
liowever, some important ehan.i^<'s. fn the fir-l plaee the government limited and 
lived for ever the nnioiint of hhirnj which it was to demand at tin' hands ot the 
zemindars. ^I’he Z(‘inindars lieino declared to he ‘ proprietors ol tlii' soil,’ ' land¬ 
holders,’' landowners,’ it followed as a natural eonsi'oii'iiee from this and from the 
infroiiiiction of TlTpi'lisli iilcas that the raivats have come to he loolceil upon as their 
tenants; the payments made to ihem hy tlie raiyais in kind or in money eanie to he 
reuiarded as rent, and the ])aymi'nts made hy the zemindars to tin* (< )vernment w'er<i 
termed revenue. When the ('.ivernim^ race, with w'hom n'.-led the exceiitive power 
and fln‘ adminislralien of justice, approaeln'd tin* stiljjmq of the relation of zemin¬ 
dars ami raiyats with those .deas of the I0m,'lisli law <>f landlord an 1 tenant fornm- 
lated in the. Uei^nlai,ions and pre-eni to I lieu- minds, the ic'.iili, almost im*vitablc, 
was that the former state of thiiiiX' midi'nyenl eon^iderahle elmiine.^ 

“That at the tiim* of tin* I’ermanent fdettlemeid tlie raiyats liad rights waS 
admitted then amt has never s.iiee l,eeu di'iiii'd, at least hy 
persons j)0"'e---ed ot iii!4irni:<l ioli on tl:“ 'iihji")'!. 'I'ln'se rights 
were, liowioiT, veiy umeriain ind uidcliiiite.j' 'fhat they 
w<-fe so. iv not -'Urpi'l'>iii!' win'll we teih-i'L upon tin* arliitrary 
natvin* of tin* pret'i>lm_^ (JoV ernim'iil upon the want of exact 
rules of law, ami tin* mui eM-ieiice ol a traiin'd judiciary 
proreedini' hy lived method', of einpiiry ainl doteniiiiint ion The (.iu\ermuent 
of ] 7'dd w<*r<* uiiahle to ascerinin and delini' tlies,* iieln~ lidly and accurately, 
'J'he mo,at abh' memh(>rs of tluit, (’loveniiin'iit ielt ami e\[i(c---ed tinar inahility 
t.o do so with tin* nn'aiis of nd'ot mat i.,n tln'ii at. iln'ii di-po-al.j 'l'ln*y were* also 
apjirelmiisive lest, ('uquiin's into lliesc lieht.s .'.[nnild cM-il<' sU'pieion in tlie 
Uiitids of the zeiiiimlais that tin' aS'es-nn'iit of lln* reveiiiK' was not really 
meant to he, permamntJ^ ; and th<'\ indul.i^cd a stiouj' liojn- that. z>'tiiiudars ami 


hiti/ > nt 

thr tiinr <;/' l/if 
'll) nt ■!>f /Ifi niriit ^ ii/- 

ihni •ri'i'i'- /i"f 
thru fitli'i/ tijtt'rrtd t m d 
or driiIll'll. 


* 'I’o show the inlli.erici' of Kni;li'li nh a-, vw ni.iv ivl’r to Mr .•'liorc. w hoso view* of the 
pi).sition was s.i clear atnl atile. .\.l'Ji(e!,.{li lie rniniilte.l. on tie ;;i s ad o! [irecudeut, the 
Mctit. of till' (tovernmcrit to iati'rf, ic m rei.oilatii!'.'' I’ll' a''.''s.,ni('iu, 'q'oii (lie laiiats.” he ob- 
jt'cti'il "to the policy and the ]iiopMetv of i Iii'-i n I ei fmi'iiec wiiieiiil end. iii riec. ss,i(_y.'* >• 'J’^q 
fi'-Fniatifiii of the rents 1)1 tin; i;ii\.iis," lu; olisi-rvid. "is pioperlv 'i f i ui-aelioii lieuveen the 
xcnnndaror landlord ainl hi.s ton:iiits, and iioi of lln- (tovei timciii ; mid (he d,‘I:iil atteiidinK ifc 
i'iso miimte as to batlle the skill of any man not. wlII veiscd in it.” Miitu/i <;/ llir June 

1789. para dSd. 

t“"'itb re.spect to the laivals. Ilnir li'dits apjjL'ar very im-'crtam ami imlclinite.— 
Mr. chon's Minutr of the IStli di'me 17V.|. j.nta. dSS. 

t l^ec the .Minute of tin; Kail of Mona, <1.tied L'lsl Sr-p: .inber I S1.-). paras Itlklll, 

§ II may be ui<.red that, unless (i(i\<'i'ju)ie)it ioti'iid.-s t, i.u.se ihi' revi;iiu(;s of ihe lands lU 
future, any further knnwIi;ilo,, „f the value of theiu '»e\ond wti.if we, :it presciil jiosMess ia 
unnecessary; and to dernainl Ihe .-lecouiits ol it wool I oulv temi to e'ceile saspiei,,iis in the 
/ommilars that the, preseiii assessineiu would not, !,.• jiriiamni. 'rheroiiit of Hi rectors are 

Uieiuselves satisli,si upon thi.s point, ;md diseoiiiaee (lie i>l>M ol local iiivcslieatioii into the 
v.iluc of the liiiiils, direetiuo ||,at. when thi* triloil • of each zemindar is tiveil, lie shall rera.ain 
iimlistiirhcd in the administration ami enjovnn'iit of las csialc. and he assiir.d tlial as loner as 
in* pa.vs his stipulated revenue he .shall he snlijeel !■) no seiiiunics or iiilr-rpo,silion of flic c.lKcers 
OT Vrovernment, unless where, a jmlicial process may liceome rieee'.sary to .'vljiisi claims hoLween 
*^**'l'il'*lars, or parrners of tin; same /.eiiiiinlaii."-- Ifc. ti/nirr, .v Ati/iufc iiflHlli 
*i.h-pr» T Hi'vraiie Irttrr of \:ilh Jninmrij 1819, para dl. It may he 

/aM i'' » . l>iiectoi-s in 1819 admiltea thid to have been a mi.stake.~i'c(; 

httn of loth Jiuiuunj 1819, para. d 8 . 
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raiyal-s wonM, liKt* lamllonls ami l^nani'^ in Mnt^laml, nil niattars in ilisputc 

tln'iii liy oontriU'i. Hut a1tii>)Uu;li tliu (Ji;Y»M'uni<‘rit of ITJEJ tlid not tlieii 
fully a^;f<‘itam ami dclinc llio liwlil-^ of 1 lie ralyat^, it H.txt'd tlw'pa rif'Iil.'^ ill oxpross 

li*nu'*, ami to it<clf tlu’^lowi'i’ to a-^coi'tain ami settlu 

Aiiil^fh’tr rii/fifs irt re t.lu‘iii at any lutufi- tiiua at whii'li it s;nv lit to do SO. The 
< ,fjfu. h y Mil t. ('ViTi'mi' of tlii-j poxxr itilu'i fill in (lovf niuiftit is, of course, 

ill no way ilfin'iidmit u])on tins (‘xiu'fss ation, tin' \aliif of which consists in it.s 

Jicin.i^ a dflilicralf I'ffit.d ami acknowlfil^infnt of I lii' fxi'tfma! of .such rijjM'j at that 
point of linn*. 

“ Wliati'Vfi' diUfTfiiff of o|iiiiioii tlifi'** iiiay l'<> .-i- to llu* other rii^hts wliich bc- 
lniiL>«'il to tlif raitals in 1 7li;i"‘--and al tIds distiuico of time 
it m iiatuiid tliat tluTf slmtiM be dilTfreliefs of opinion about 
wliat, lining tla'ii niiffi'l iln, was mil at the poriod in.ade 
dflinilf, ami niiifli of (lif fxiilfiiff ol wliicli has simjo perished 
in tl‘i‘ la['-f of iifailx' a —w<’ lliinU that there can bo 

no doubt ns to one ri^bl, tin' viidil, lliai m. to Inoe tin* projna-tion ol tlie jirodiwe 
payable by tin' raiy if ■leifriiiineil by I ioceriiiiieiit. Such, beyui'l ilispute, had been 
tlio praeliee of tlie llimln ami Maboiin'ilan sov'i'rfi;;im 1' ; ami the (oi\(*ninietit of 17y«>, 
tboui'h it ereated llie /.fi‘i;nil.ir,' ‘ proprietors.' u-in_; .i tenii wlne.li si-enieil to conxey 
the .•ib.'-olulf di~|)o-Iti;; powfi’o! an Ihiolmli laii'lloid, iii-ri r iiiteinled to ilestroy this 
ri.i'ht or to abiiieaie 1 be fniicl Hill I .I'l upon it liy i be aic i«'iii law of the eountry.J 
The eYi.'-tencf <‘t any ri'.i'lil'' "f po'^ff.'.itii in ibf raiyat" wmibl have been iiicoinputiblu 
with an aiiiitiarv power in tlie /.endmliir-. to li.\. tlm rents ; and thus both the 
necessity of the ihiie.^ ami the amienL law of the land ie({iiired that this 
power slioubl lie e\i'rfi~eil liy (be (Iineinment. 

‘‘ \\h; eiilertaiii no doubt tiuit the i.uy aiof 1 7!io p''sse.s>fd snbstanllal riirlits : but 
fx-'i! ]f rbi \ bad no riyliL^ wliaievvvc t liinh tliai (ioverninent 
Co'iinihfioii or < j,,,, foiis:~,f,.ui K . willi I lie jiroper iliseliar.f^O of its fuilC- 

Iloim. If.-ii•' I be .'fiiloiiifiil oi wli.iL we .--Iial! imw call tlie rents 


Jtiyhf fo hun yro- 
Jiortiuii o' firoifuii j/nii- 
nhh' hy •’iiiytit ilrfoi- 
•iHuH'd In/ iitirrrumi ut. 


■IS not II jirojii r .-.rtth r oj 
'I'rnf III hull i. 


]i.iy,ib!i' liy lb " r.nyal- to (lie uncoulrolled inlliieiiee of compe- 


• Kil-t < l.iu'.i .>1 .(■I'lii.r' S III ijnl.it iiiTi I 111 . lu'i'i ■too Ir/trr I'/' lot/i Jinniii ry 1819, 

para o‘.l, wle-ri il i-i --iiil •• li i., .sl'-o a i‘iii‘ui!i--i:iiir.- wlm h i.j nor t.i be oveiloekeit that, .al- 
tlnnio'i se iiialix _\e.ns 1 m\ e rl.i |oi" I 'liu-e : la i- lu I i-l.'ii , .i l li.ir “fit lellU‘tlI. > et no result bllS 
be( 11 iiad to I he !..(■ .if tli- pouei c ih. a ■■\|iie-..!\ k ^ !',<i|ot jn!--j fi-i'iii!'fm the purpose 

ol deliiiine ami ailiii-kiii'i the lui't'-'•! lim i.iixat-i W'l I'on-lii'li that the siippnseil (.lillieiilty 
or iinpraei leatiile \ ol the op',va'' I he e ei'-e ot t h is nou-inl erfereiieo. ” See also Itrevnur 
U'ltrr from /■'< ///a/Z. il.al i •! ITIli.luh ISSj. p.iia>. Jlii-ilS 

f Seeabioetj li. See //,','/( III/,tut ot iht iSiliot ('iiiii iiufti'f o/i thr Ajfnirtt of thr 

ICast Jnilui ('uiii/iii/ii/, p, 1 ' In j'oiat of lac( the oiienial amount soerus to liavt; been 
ancient ly a-'eei 1 anied ami tix'-.l 1>\ an ael of ihe Sov.'ieieii 

J '‘111 leeani to propiielarv ii'/hi lo ihe l.iml. the jeeent einjnii ies Jiad not estabJisheil tliH 
zemindar on the louiiiiL: <>1 iln o\\ m i ol a 1.aided e-.laie in Ktiiope. who may le.ase oat portions 
and emphiy and di'-mi-'i hdioiiiei.. at jile.isnre : bill. on the eonltiiiy, had exlnbited, from him 
down to till' aelu. 1,1 eidli ralor. otln.i‘ nilerior l,in 1-liolders '.txled lalnkilais and eultivatiir.s of 
dilTeient ih-'cn pi nniw wlni'e elaiin t,i pioieeiioti ilie (oneiniuenL ri'adily reenenized, but whose 
rights weie mil. iin-ler 1 le- pi meipli' •.! I he pn ..ent s\item, so i-asilv r< eoneih abh* as to tie at 
once snse-tildde of U'dneiion to tin iiih's .ilioiit lobe established ni perpetuity. Thesethu 
diieetors )i;utieul:<vly rec-dinniendid to the eoiiMderalion ol the yjxeiiimeut, who in establishiiif' 
]>oimanciit ruh"-w en-to h ave ;oi opeiiim.; lor tlie ini I'odaelion of any aueli in fiituic .as from 
time to time nmdit be fouii I iii'ei'-v-.iix to present llie I'aiyats beine improperly disturbed ill 
tlieir possessions, ol sub;ected to unwari.ititabh'e\aeli.ms. Tins, ilie I li lectors observed, would be 
clearly consistent witli the tine praetiee of tlie M<ienl (l.jveramenl. under which it was a 
general ma\iiii lh.it [he immedi.ite l•nltl\aIoI• of the s ,111 did 3 ' p.axiiig liis rout, should not be 
disposse-ssed of tin* bind he oeeiijiie I . ‘and this,’ they further ob.seived, necessarily siipposc.s 
that there were some limits by which the relit could be detiued. and that it was not left, to 
tlie arbitrary determiuatii'ii ut the zemiudai.’'—Here follow.^ the passage quoted in the previous 
Note —Fiftfi Hr/I rf. 

“ W'e eonsiih I' it e(]iia!lv a piimifile interwoven with the constitution of the different 
Goverimioiits of India that the quantum of rent is not. to lie tietennineil by the arbitrary will 
of the Kemiudar."— iici'c/iuc h lUr/nun licnyiil, duittd lik October 1815. 
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tition.* Tlii'ro is in iliosc |iri>viiKM's nn r’a])il;ili-<{ r inin'i* liciwi'cu llio l.in>l<M\noi' anti 
th« labourer; the jiraduee of tlie hind i-, divnleil h.4w<‘en two ila—es—tin* landowners 
anJ t.]ie labourers—the latter snstainlnij: (In- eiiaracr.'r ol" (•a|>i(.tl.>f to the limited 
extent to wJiicli eajtilal <>iit*'rs into the ijiie-^/ion at all. In -neli a ^ial«* of thin <^3 
rents can lx; settle,d only by pi (■•ist(nn, .n- {’2) liy eoni|.(‘tili..n, or {:)) hy la,w. (iustoiu 
has not as yet settled rents m the Ijienteiianl (Jioeinor-hii) i,[ llennal, ewine in part 
to the di^turbinff Inllui'iiee of oiir own Ie”i-,l:dion. ('ijeciani llte lievcnii'’ Sale fijiw ; 
anti their .si“ttleini*nt cannot Ix'h'tl to the .''low operalio/i of a |'riii<'iph' wlili'h has 
liitherto failed, and of the future ellica<-y of which (lieie !.■' no j.ie-ent ])rospeel.. 
Tlieii as to com pet it ion, wliile populalion l^ sparse and lain! iv ])lcnly. when the, siiji- 
ply of cultivators is limited and tlie demaud for them aeti; e, the i aiyal- have the best 
of the position, and can secure favonrahle terni':. A-jtopnlai ion inelea^e'., the laities 
are gradually tnrne<l, ami where etilt i\at ion ol tin- o,il i.^theonli meaji''of snlisis- 
tenee, the ultimate elTecf of nnrc.'liicted eoinpeiition nni'i. lie that the lamlow’iiers etiii 


Tlii:late Air, .folm Slua’t Mill lictiii'il ,;uWi' r hnnn i--c ul>i:ici iil’ all I'ii'-cs witliuut e.wcp- 
tioil in W'iiicli til'' l.iiiiniu'i in it''s lii-''out r I'-l l"i land '.vo li'i.n tne i n'. rvini! ion <•( a eaptalist 
fiirnier, niul in wlo'li (lie cii'mIiIioiin, ol i lie eon! i ad. C'lic-i.ill v t li" anioini' "f rent, an; deti'.r- 
tiinieil not liy eiistom lau hr eonipdihon. In a veil iii'.t''i< (i \ i li ijil ei ol Ins v,oik on Ikjlilieal 
I'lcnnoniy. in which he ill i wi a p ir il id Iji rwcii (le- 1 1 .1 ai e I'l i.iii'l :ii I lel.iii'l. in' ■, . •• rjnj 
produee oil till; col tier!)■ hit (livi-h in'', 1 wi |i"i!i'.ii'. i nt a ' lie; 1 '‘iieiiiei al ion o£ 
tin' lalajiirer. Ilie one is e\ih'UtiV il'I ennjii. 1 1 iiy lli' oili"!, I'in lahouiei lias w liale\ci’the 
’andhii'it itoi's Hot lake , llie i'.)i!i|iti'iii i.l I !> ■ j liioi.o-i ih neao'- oil Ihe aiiioiiiit nl rent. Hiifc 
rent. 1)eiii'> ii'„’'ilal';il liv <'iiiu(i';l'liwi'. il.'ii.Miri- ll|"•!l lie I'-ia'ion ii' lwe-oi lln i|"niaiii| for land 
fiiiil llie siipj.lv 'll' O, 'I’ll'' neinaii''. I'.r laid 'I'p' n Is i'll th' ii.nnli''i' ■;! 'iiijn I itoi i. and till! 

vouip'-l ilois'iro t li" '.v lioh: ' ni'.il jiojnllati'ili '1 Ji' tii reO.i. " ikisii'ni.i is to liiiiist the 

pi ill! ipie ol po)ink'll II'll til act diiei'i 1V i.a t lie kiii'i a ii'i no!. a ~ ■ n I Ina i.iid. on capital llent ill 
(ins sfit e 111 I liiM'js 1 1 Cl.,'in Is on 11," I'l’i n 1 i"n lic we oi }i"j.u kil i"'i ami l.on 1. .is Mie land is a 
lixeil i|iiaiitit_\. while jiopnla'i 'ii has an imliiiei.'l [lo.vi r of in'''. niihs- sinii''! Inn;.'' checks 

that incicasc. iht; l■o!nJ)"rilcm hii 1 iii't '.i.in I'lie. s nji i 'i:i t.. tli lii;do p 'i'll, coii'islcill witll 

iice.j'iii'.: ihc [i<i|iiil.i(i..ii iilivc lln clT.>'i'' IhiL.'ioK' of e 1 11 ■!'t .at'i 1 ' le jii'iid . m lie* extent 

t'l which Ihe c.ipai it V el'iM'jiiil.ii ion t o incj'.'a'O i* c.mi rolled, i't hiI'V enstoin, l>y in<livid.u:il 
prndciu'c. OI hv st.ivvatiiin aid dis.Ms.. 

•'It woiild he an e\;c.i.:''raiioii i.i a'liiin tii it e.-fii i i n .n. i ai.s .lately ineonijuitibk; 
with a pi'osjii'ious eoii'iiti'iii "! 'he [.ihenme; i km". i! wc'onll -api 's.'ii ro I'Msl anion<'a 

peiijih' to whom a hi'jh sia'dai'l ol .'omf'iit a ,.s 1. iimnal. who^ . i on'iils weie siieh that 

tliey would not ell'i a !ii"'li''i i.-nl I a kind ihiii .vuel i.i’.. tie.'! .in ..nipl.'siihstsfence, and 
whose ia'.«icia(o ineii. i-'c .if jinini" I's Id'i no ion i.nil.e,o I jiopiiiaiion 'o Im 'c up rciit.shj'eoinpe- 
tlllon. saVi; W ii.'il llie inci a'Oiu' In'' •' I ih" nod li n oi.o'i ■ .! .kill w onni I'liahlij a 
hi'Tlicr I'l'iit (o he luiid wiliioni iic'oiii 1 nn'i'ci . i he . .ill ii .e iic^ ''I i-. nu ’!i.' he as well reiiinnit- 
r.'iti . 1 . ini'Tht ha', e a.*: l.ii.c'.i sn:ii.' oj ilc i.'i-ssiii. and i oml. a is et hie on tins .isleiii oE 

tcinire fis aiij ol in-r ; 1 hey w .nil 1 .nn. ho'.vvcr, w’l.h' ih'-ir r. nt ' n ■ i .u hn la ry. en |oy any of 

the, jiei'iiliai a'liai'hi'Tes whieli iiu" li.r,'■(> on i.'ie l‘'iseni s_\..|.':ii it ii*.. In ni theii coii’icetinii 
wilh til" land • limy would iniihei liave i In- le.c ..i .i eapit.il hil.iiiyio t' tln'O landioHls. nor 
Would th" want of this he rii.id'-'ip hy ill" ini.'n~.' nioiiV''' "i ho '.Iv 'in 1 ni.'n'al I'.xertioji 

wJlieh act iijion the |i"asanl ’.'.In/ li.i- :i p. iiii.'.in'iil t'niiii'. h' lie' •iiiiiary, any iiiereased 

value {'ivi'ii to t he l.iii'l hv I he e <■. 1 1 ions ol rhi ten.iiit w.nilMin' in. . ih'et, hnl to raise I hu 
rent ae.iint him.s' II either the next yi'.ii "i ai l.irlinsi wln'it his o.i'' . *|iiie.i, I'Ik; landlords 

lui'jihl iiave jiisllee or ir lod .seal'‘ < lionIl not toa'.iil Uictusclvi s ol I'n i).'iiilaT"whielicoJHpi> 
tilion would Ti i e I hem ; and iliil'‘ienl l.indl.nds would do so in ililler-n' de.oees, 

, . . . . The old V sa fi.oii.i I’d a T.iiiist I hese nneei 1 ai nl n's w.iiiM he tin i;r'iwiliol a eustoin 

iiisurini'tv I" iiu-anciice’ol iciniie in the .same oeeiijiam willnnit liahihiy to anv other iiiereasc 
of rent than n^i^dll hajipeii to he sanei lojii-il liy llie sentimeiils ol tin' eoruinimity. 

. . . . When tin; amount of ri’iit is mil limned eith.'i hy law or custenj, a cotlier syslem 
has till! dihadvantinres of I he w Ol sL mel ha \ I'l'syst .'111 . . .When llielnihitii 

u£ the people are siidi (hat Iheir nieie.ise is uev'c' dn-cked 1ml hy the imjiivisihilily of obtainin'' 
a bare .sufijiort., ami w'lieii this Mljijioit can only b" oldanieil Irom hiinl. all stijuilationa and 
aitrceiueiils rcsjieetiii'T tin; aiiioniir of leiit aie merely ni.uiiii.il. Ihe cotiijielil nm for l.'iiiil makes 
the tenanhs niideilake to pay more Ih.'in it is jiossild" they should fiiiy, and when they have 
p.aid all they can. more .almost alwavs remaiiis due. " Ii wouin set m to lollow that, if eustom 
or the habits of the aj'iieultiiral jiopulaiioii me mu slnuiT enough in such a nomuiuiiil.v to keep 
rents witliiii such a limit as will allow a reasonahlo sl.imlai*! of emuloi'L f'lr the ciiliivatofs’ ot 
the soil, Ih? liCjiislalnre oiioiil to inijiose sueh a limit : aid that. failiiiT this, a state of wretchud 
cotlieiisni nuist be lire result when the pressvie of pojuiliilion has reaelied a ceit.iiu poiiil. 
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dictate tlipir own forms to tho raiyats, who must either accept them or starve.* 
Tlie wliole ni^rieuUural populiition are tlui.s r<Nlucoif to a condition of misery and 
dcj^radiition nhich must soih'iiMly refl(“(‘t iipnii tin* tiovcrnnn'iit under which such a 
state of tliinj^s has conie to |)a"<. I'Ik* land of a ciiuiitry hclont^s to the people of 
the couufry ; .and, wliile ve>ted ri,L>1its should he treated with all p(»ssiblft tenderness, 
no niixle of ajiproiiriation and i'idii\ation slnnild I'e jiertuiinently allowed by tho 
llulor, which invoKes 1 lie wretehediii’ss of 1iiej»reat luajority (d tin* eonununiij, it 
the alt(‘ration or auiendiiient of Tie* law rdatinj^ to land ean oj itself, or in conjunc¬ 
tion with other nieuMires, obviate or renicdy tie’ lui-loi’tiine. 

“ Wlu'ther, iben, lie' <[uestioii lie eMiimncd in ibe o[ the aneieut constitu¬ 
tional law of tbe eoiintry, or mill veferenee to the hii;b duty 
Thrv.>f of rent .,,id ohlii^ation d.’\olviiiL'- upon (Jovevnmenl to promote the 

linojul and y ,‘.f ibe peoph’, ibe eonehision is the 

.■'ame, iiaiin’l\, tbai 1 1n’'’id'iio power oni^bl to di teriniue the, 
rents payable in ibe,.e provinei s hv tin’ raiyat' t" tin* >.emiiidais. In liiis view the 
approjiriatc* tlieoiy of rent i^, not that it i-, tin* surplus prolit of (’apitid^ a]'])lie,d to 
agriculture, or that it depemls luinn’iliarcly upon, or is n''.,oilai.ed by, tin* profits of 
capital, but that i(i is sui’h a ptoporlion of 1 he produet* of th-* soil, deliverahle in kind, 
or payahle in iMoin V, a> the (ioyi rnment may from lime to time determine .shall bo 
delivered (*r paid by thi* eiillivalor', to the /.emitidars, or those to whom the Komindars 
have transli'rred tln ir ri,';lit-. 11 it lie .i’'k(’d on nliat principle (iovernnietit should 
detennine this iiroportion—wind sliare slnill he con-ideri’d lair and e(|nilable—our 
answer is —such a "hare as shall leave enoUL;'h to the eullivator <tf the soil to entihlc 
him to carry on the (’iiltlvation. to li\e in reasonahle comiort, and to jiarticlptite, to 
a rcasonahle e.«;ti*nt, in tin* jirogres" and impnoin”' prosperity of his native land. 

“ When wi* eoim* to apply tlii," principle to the "olution ol the ijuestion before 
us, the ilrsl rellection find, oceurs to us that tln'rc is not 
An standard .. tnlnla rasa on whi. li we may iiisi’rihi* a single 

|■nle, or 't’l. of ruh's, whieli shall Ik* of uniiorm application, llic 
[irogre'S (if iii'aily a eeiiiiiry has crc’ided relations ol person’s 
and conditions of thing", to ^we<*p away v\liieU f<*i’tin; purpose ef c.stahlishing an 


* Tin: diITei’eiiee li,'tivi’i’ii I'l’liar and tin' L.i"lei’u 1 j 1"Iriels of Heiigid appears to illustrate 
reTn.arkahly these two "is'^e.' ’.f e.impetiiii.n. At, the time nl On; I’ermaiieiit .Soltleimait. tlovoin- 
mciit, whiii’ rh'i’Liiiii-; its lijlii tn (hi s.i, fiirhiu’e !■' deU’rm.a,; th" rents p.'ivahle hy the raiyiits to 
the zeinind’Ts .and. in f.iet, lefi itn’iii to In* "I’tile.d hy th" parlies tln insc!ves .as hc"! they oonlii 
—(^Hic Iti'i'i uxf trill r III till in//; .Jiii.narii Isl'*, ]iiii.vgia])iis III-.ill. In Hehar the population 
hail come lo jirei'" (’hwi’v upon tin- land than in K.i^ti’rii IScngal. The larnlowners aoeonlingly 
hint the aihantage in Uii; fminei' pruviiiei’ and wfi’e aide to maintain the s\.stcm of payineiit 
in kiinl and push ii’ius up to .a point wlneli h’aves tlu' culiivalov Imt a h.are sulisistencc ; while 
in the latter part of the country, iinii’el.iniii’d lanl lieiiig .iliuiidaiit and eiiltiiators scarce, the 
raiyats had tin'advanl.ige and were iii I’onsc’i’iie’iii’e .aide to proeiue l.ind on yi'iy tavoialdc lerni!^ 
Thus, various teiiui'es at low ri’iiU eaiiii’ in(oeM"t'’TU’(’ in tlie Eastern Disiiicts, to which we find 
nothing similar in Itehar. It imi"t not. howeier. In'snp]iosed that tin se tenures, d rents he 
left to iiiii’e»tiieted e(iinp'’tiiIon. will .n’t as a complete hanier to the noiioal tendency. The 
lenurc-holde]s have i.ipidly ln’eome nuddh’iiieii. and, when' popuia'ion has hegnii to picss 
on the hand, have siih-lot Tin' sal>-letiing has in many jd.ace." leai’hcd se.vcral degrees. It 
may ho that the existoiv'e ol xlu'se intervemieg interests, which are leadily bought and sold, 
and the possession of whicii is inin’h coveted, will exereiso a healthy inllnence in creating 
a bcLler sl.audard of comfort ; bul, althoicgh the condition of things as their present, stage 
appears fair, it is impossdde not to drea'l a decline into cottierism hi’i’cafter, especially as there 
arc no checks upon t he increase of population. To show that this a]iprciheii.sion i.s not with¬ 
out found.ation. wc uiiote tlie following pa':hagc from a letter of the pleaders of the Riingpoie 

Courts, written in IX 7 (;: — . . i-i • 

“ The deinand for laud is. indeed, very great, and as the cultivating class is steadily incroM- 
in", the compel, i ion for obtaining land, and with it ilie rate of rent, is also on the increase, oo 
strong Ls the desire for land on the part of this cl,ass ihat they soiiielimes hid for it at a rate 
of rent which would le.ive them no inargiu for prolit. The Kcmindars, in their turn, do not 
fail to take adiaulage of this blalc of things to increase llicir rcvcnuo. 
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kleal normal stanil.nnl wnnM involve an Ink'rl'on'noo with vo'^fed ri^lits and n dlstur- 
hance of pxi.stiii.sf a.‘i?wiatioiis wliirh >v<ni1<l irritato the tVcliiis'-s <4‘ tho.so ronooriioJ, 
and render the remedy Wf>r8e than the di?Hease. Were wc to .“^et np any 

avarage standard of comfort for the anIioU* agrienltnrsd population of these provinces 
we might iind that, wJiile it placed the Dehar raiyat in a positiori of ease calculated by 
the sudden change to cngemlcr sloth rather than energy, it fell "liort of the existing 
refpiireincnfs of memhers of the agricultural eonummily in some other parts 
of the country, 'riie, inef(ualiti<'a in e\istiiig rcnt-^ are due t(» cau.M's which have 
their roots in the past history of the best part of a ceulury. The ilensity or 
sparseness of ])Opuhition in dilVereut districts ; the «iuaiiti(y of nnreelaimed land 
availiihlfi to meet the re([niremeiils of a growing eouiiuuuity ; the energy of 
]iarticular landlords; the proximity or di.'.tance of Conns or Magistrates able to 
repre.ss this energy, when it exceeded the honiuls of law; the foree of resistance 
offfrrtl hy (he raiyats, varying w'idely in dilVi'nmi, parts of tie* country; the 
indolence of othi'r lamUoiils : the friapifney of (.Joa eriiment management ; the 
irregular iiieidenee of famitie ; tli<! une((iial o[Kiiii)g u[t of the eoimlry hy 

railways and roa<ls, in r«'‘-p(‘et of whicli ail di'-liiets do jcit yet enjoy e<pial facdities ; 
the aeti<iii of the great ri\ei>'—the.-e and other ean-'es ha\e produeed imparitie.s, 
«f which rve think that acetumt mn^t he taken in aiiv endeavour to vedle rents, 
(*r the enliancemt’iit of rents, by legi-'hitiou. We are, iheretore, all agreed tliat 
existing nnit.s should he taken as the liase: of operation ; in otIan-words, that 
no attemjd .should he mad<> to n'[)laee tln-se oistmg rents immediately hy any 
nett ami uniform staiiihnd : and that, apart from (he usual ami recogni/.ed 
grounds of ahateineni, there exists no ne<-(‘,<sity for redm ing rents generally in 
any part of theo'umtry. .\t the same time wi' tiiink that, in regnhiting futuro 
epluineeimmt, regard mav reasonaldy he hail to eMsting uieipiahtles, and that 
iaudJords, w'ho have already heui h'ti-d moro than other landlord- l\v th<* favonraldo 
action of some of the causes tiIhoc eiiuuicraied, arc not entitled to an ecpiul 


accession of advantage iti tin* future. 

Tliis brings Us lo the iiiiiiorfMut ipiesi ion—(Jan a -ittiple uniform nth- be laid 


.V«> nalfonn 

rulr oj ctilKitici mrnt. 


down for eiihancenii’iit !' We think this ipa'stion must bo 
answeic’il in the m gati\e. 1 he snhiia-t ha- been fnlly coii- 
.sidioed hy able anil praetiral minds upon more llian a .single 
occasion ; ami mine of thivsc d’diiieraiioii.s has produced 


any simple, practieaMe rule wdiieh, applied to all conditions and tinder all cir- 
ciiiiist.aiices, will alTord sati.-lactory results. In taking tip the tpie.stion anew, 


and seeking for sncfi a rule, we have examined all that lias lieeii done by Ihoso 


who have jireceded us in tim (|uest, ami we liave made what I'urtlier .search wii 
Could in the light of their kimwleilge and experiimce ; and the uUimalo conclu¬ 
sion at which we have arrivi'd is that no -uch rnU' can l»o divi-ed or foriiiiilated,* 


-It Would, of coiir-e, he pijssiiile to lay down sotuc. ruli* wliieli. like, Ih'acos IVnal 
Code, might he embodied in a snv^le section and apply *o all ca.-c,- ; but when 
it'came to be ptit into opi'ratioii it would work to muLdi injii.-lLco to both ]>.ti’ties 
tliat cneli would he equally eager for its rejical. 

The micertainty of agricultural experience i.s very great in every eoimtry, but 
pridaibly in no couutrv is it so gnait as in India. ^I'hi- merease.s the ildHcnlty of jiro- 
' iJitig against tliictnations of .season hy' average calculations ; and tlie cojisenuencerf 


* Reals vary in every village, not merely with the iliver-if u;s ot soil and erop.s. but aho 
with reference to thiv caste of eiiltivalois. The infereaee to he lirawii is therefore, that 
i-owmon ntie ran hr l,inf don-n^ iinA that, the faiiiiie of pa-t atteiaiits tosiUtle the matter 
is chiefly to he attributed to the de-ire which the puhlie othccis liave had to reader that simple 
8«d uniform, wdneh is in its nature various, andtotlieii oupatienee of the detailedinvesti- 
?ari(ia by wtiieh alone aecuraev can be secured.’’—A'l oj Unocrniwiit o/ India, dated 

dtfywsi 
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of fiiilttro in tlioso r;il(;nliitions nro iorrlMy aj^snivatt'd tlirougii lli« absonco of 
capital, by (Irawini,' nj>oii which the agricnUurisl is in utlior countries enabled 
to tide over an :il)nnriniil succession of had year,', hoping to replace what 
is so consumed by increascil om-rgy when eireum^tanees are more ravounibh?. Tiio 
fertility of huid depends in India, as in other counlries, upon the nature of the 
soil and suh-soil ; aiul there are in Ihe^e province s n'luierous varh-ties of both, 
well understood by the rai\aH. In settlement [iioceeiling** all over India, from 
before Akhar’s time down to the ]>resent period, we liinl lliese tarioties Jiientioncd 
and taken into aeeoiinl. 8ome s'mIs are enl'.iviiteil nith much less lal'our than others ; 
and this is a very im]>ortant <‘on~idcralion, wlier4> so much has to ]>e th-m* by manual 
labour, wliere the race of cattle which supplements the exertions of man is deficient in 
mu*;.-le and vigour, and where the. alisenc* of capital and tiie iialme of tlie country 
prcviMit the introditcl ion ajid n-'C ul mon-elVi'ctiM'agency. The rieh alluvial chto'^ 
yields a hiim[ver crop in return for tin' lo. o- exertion of sprniklitig the seed or> jts 
surface; while the slilTer''oil ol tin* higher ?///.'/.■'1 baked during the burning montiiuS 
when the heaven i< as bra'" and tli<- l artb as iron, aiel s<-areely nii'isletted by the 
tardy rains, is with dillieiiltv tune'd ufj b\ the slraiidng 4'v.en and the toiling jilough- 
man to Ih‘ ready in lime for t he riee -eeillings. whieh one hy one ha\i' to be planted 
out thtoiigh tin* full exjiaii'e of e\«‘r\’ field. .\."'mimig land to be unlimited in its 
supply, the averagi* labouring family can in tin* fonm'r e.i'e enitivale more land and 
raise more produce than in tin* latter ea.M', II half the piodm-e be gi>eu as rent, it 
makes an eiiortnoiis dillerenci* to tbo'C wlio have t<> on the remainder, whether 

the half of a Imndn'il mea.'ures he gneii or 1 lie half of three hundred. WTiere tho 


size of the holding is not limited by the anapiint of labour la’ees'ary bn* eullivalioti, 
it may be limited by tbe pre'siire of population and the extent of nnenlltvated iaiiil 
still available. Tims, similar lesult" are proiluee(l liy ilitl'cient eanses. Tlieii, we bave 
dilTcrt'necs in ■situation almost, infinite WIkti* rent i" piualih- in momw. ]>artof tlicerop 
must be sold to olplain the eipin with which the vaivat m.i\ dheharge Ids liability. If 
the mart is n(*ar, the labour and co-f ol carriage arc incotisipb'rable, and tin* rai^at can 
easily go to market wln-n price- are iiiom favipiirabb* ; but. tlie.si* heconie a -i n’ppii- itetii 
W’heu the prtpduce ha- to be <‘arried (pver roaplle-s plains ain! aerns- iiiil'ridged liullahs 
to a distant amf nneert.-dii staple. Some lii-ld- are near tin* \ illage .iupI tin* tbresldng- 
ilour, and no sooimr is the (t*p{i rlpi* than it is gariK'ri'pl, while ot.lip'rs lie in a, distant 
f/(r/^and tlieir produce has to heearricpl on hiilloek- back- or men’- lip‘ads, utany an ear 
falling by tin* w'a\s]dt‘, to when* it ean Ih* llin.-h<'pl anp| winnow«*tl, and tins perliajis 
jificr the thi<‘ving hinl- atipl hun'gry cattle, 'pr it may hi* the wild hogs from the ii<*igli- 
Ijouriilg /nwyn/have-adly dimimslu'd till' hiishanplnnm',- piPilits, while he is w'uiting 
his turn for the husy oxen orthelii*l[) of Ids neighbipurs. Here the water is deficient 
for the amun jiaddy, aiipl Ihere tin* nu.'i is plmwiii'pl 1p\ an unlppresi>en Imindatippii. In 
one part of tin* eomitry laiipl is sullieieidly ]pb*ntiful to allow a lonrih to lit* fallow 
every 3ear, while in amuher |part the .-phI iiev<'r gi'ts rest, jiupI tlmn* is im manure !(► 
keep up its streiigtli, c\(*n tlip* plrp>tppings of the ealtli* being eolleeieil and dried I'm* 
fu**!. In one ^)t‘r</unuiih the aplult pippulatepn are heaUli\ an<l strp>ng (pp labour ; in 
another, the climate is so iiatl that one-tldnl p*n an a\erage are down Avith fever an<l 
ague, and the I’euiainmg two-tldixls in varipiiis siagp'sof nui\alesc(*iuc lack the phy.sieal 
vigour necessary to sueees-ful toil. In one disirlet t he enlt i valors of tin* .soil liave t‘> 
support hut one set of lamlh'nls ; in a)iothi*r, tImy Lha e half a dozen or even more 
uiiddlemen under ililV<*rent names and with A'ari'pus rights having come helwceu tli<* 
zemindars and the rai^'als. The-e are spuih* of the many caust's upon which depend 


* Chur is e<iual to an island or aikivial formation thrown up by a river. 

f jlTrfr is i*<pAaI to a plain, tlie open cleared space between tbe b»*Ils of tree’s that pcnerally 
enclose village. 
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ilio nnnif’rons inoffnalilios nntl Viiri.'itions* in llic snbi'MJt malt»‘r nllli wliidi rent, is 
concerned in tlic.-o proviiici'.s. JsJo sifnplr rule of nniforni a|t|ilication can allow for 
all these ; mid unless they are allovvi'd for and tahen nilo a»Tount in individual 
eas<-s, there cannot he fair ami e()niiahh‘ rales of rent, for, in order to he really 
so, they nuHt l>e lair mid eijiiilahle in the eniiereti' as well as in tlie abstract. 
Tlie eonclusioii (hen to which we f<*el guided upon the whole subject of si'tlleinent 
of nuits ami enhaneeTnent is that the safest coiir-e for the Ijcgislalure is 
to lay driwn certain broad lines iijnm which 1 he otliccrs of (Jovi'rmm-iit (whether 
in the judichal or exceiitiAe departiiient) shall ]irncci*d in this matter, at the 
same time jiroviilins' ceilain poMii\c whidi e.\]>eiicnce has shown to he 

neeessary in order to prevent sudden and great eliaiigi's in the vesjiectivc 
conditions of landlords and tenants in iletigal.'’ {Itrport of the Rent ('ommission 


p. 18-211). 

XXVII. Tlie iviit forllu' lioliio: ])aytil)l<; liy an o<‘Cii]»aTicy- 
Pivsiuiiption as to rai\a,t, slt.'ill 1)<‘ j)r<-MiniL‘(l 1u l»o i'aif ainl ctjnitable 

fail iiiul I^lintablo rent. until tlu' (•(iIltnil’N’ is Jirovod. 

A rail at with a right of oi i npane y is cmith'd to hold liis land upon J'aying a 
fair and eipiitahle rent. 'I'he law jio-imies di.-it (he rent at present, jtaid is fair and 
e(piitahle, and lhi.s rent cannot be eiibaneed e\ee]il .a I ter service of notice under 
.section 11, and upon oin* o| (he grounds -t.ited in section 18 of Act \’lll of 1861) 
(Iht /.)—Issicr (ih'iKttx. Ili/ls, ^\ ll. So. I bs ; 'niukunnn Lhiaiv. Hiisiit’siiar Aliiketyi^ 
15. Ij. It., 1 Sup Vo!., :M.i2 ; ;; \V. K, (^Ait X), IK*. For further explanation vide 
section of), and tlx- jircccding .sections, 

JPor the fi/iu' )><ijiiihh‘ — TIk' hoielit of tlie jiresninpl imi will alw.av^ he in 
favor of the tenant. Tliis 'Section docs not pnrjiojt to piotccL the landlord hut the 
tenant; wiien r.heref.u-o t lie ten.-iiit li.is been p.ivuig a higdicr rent than his old, ami 
the landlord w.tnis to stop him by -ettoig i.ji a pre-iimption un h'r this sctilioii, the 
time mu't not be h-ss (h.m tliiee \cars. h'ln'r pioviso 1 of section ‘J',1 and notes. 

.. XXVIII. :tti lu-cnniincv-raivjit iiay.s 

iiiiiicciueut. of luoiioi- ills ft'iil. Ill iiioiu'v, ins rcTit sIkiII iiotw ciiliuiicod 

cxctcjifc ;»s j)ri)\i<l(‘<l liy llii.s A(*L 

l)oes this iiKstn that when .in occii[i:Uicy i.iivat [ia}srenl in hiixl his rent can 
111 *, eiiliaiicevl oilarwi-e than by t.hi- .Vet.’ <>1 C'lirsc t lie [irovi-dons of enhancement 
in the pre-cut ei>de applv to tiioix'y rent-only. I.s cnliaucetiiext of hhuo/i rent possible 
under the getieral principh's of l;n\,-, i.e.. etherw.-e than under this Act ’ 


I'hih.'incciucai of rent XXIX. 'i’lic, iu<)m‘y-i*t‘!i1. of nil ocfiipancy- 
by eoati;a.-L. I'ttiytiL iiitiv' lit*''iihajiccdby coiilritfl, sulijoct to 

the lollowiiij^ eoinlitioiis : 

(a) the citiifruct, unt^t ho in wriiiiii'- and ivtfi.stercd ; 

(d) tlu; rent innsL not. Im‘ eiiluiiiovd t-o a.s to (‘.k(.■('(•<I ])y more 
than two tinn.as in tlio rii[H‘o the rent j>i\ \'ioii,sIy payable 
by tlic raiytil ; 

(t?) the rent fixed by llai oontract .sliall not bo liable to 
enlianeement during a term ul tillcvai years Iroiu the date 
of the contract : 


* When r(;nt.s are paid in money, i!ie lluciiiittimH in the piicc of grain are anotiiordistiirb- 
uig eleiueat :—"ludia, more (liau any other conntiy, is .siibji;ct, (o .siiddeii .and great tluc- 
t nations m the price of gram, so that in many p.ails of it assessments in money, originally fair, 
have from thi.s cause alone become e.xcessiv":.”-—.I/vic/x/i.f /e Minmrs of Kv'ntnirr of the detect 
Vonun'iLlec of thf Uouxo of Commons on the Affntrs if the East India Compnny, 18i32, p. 56, 
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Pjv)vi(lo(l ns follows— , 

(i) Nothinir ill clause (a) shall prevcut a hindlonl from ro- 

covcriiJir nnit at the rate' at which it has heen actu¬ 
ally paid for a continuous ju'riod of not less than 
three years immediately prect'dinj^ the peri(>d for 
which tiu; rent is claimed. 

(ii) Nothinu; in clause (A) shall a])f>ly to a c .mtraet by which a 
raiyat binds liimself to pay an enhanced rent in con* 
si«leration of an improveiiu'nt whieih has lK;en or is to be 
etfected in respeet of the holdinii* by, or at tin' ex|K:n.se 
of, his landlonh and t(» the heiielit of which the 
raiyat Is not otlierwisc'('nt it led ; but an enhanced rent 
iixed hy such a. coJifrat.'t siiall hi', payable only when 
the inun'ovement has heen elfecti'd, an<l, «ixe(;pt whi*n 
the raiyat is eharj'i'ahle with default in resjtect of the 
jmpro\'ement, only so Ionic ns tIu' ini[>rovem(.'nt exists 
and snhstantially ju’oiluci's its estimated elfeet in 
rcsjM'ct of the lioldinu*. 

(iii) Wlien a raiyat has held his land at a specially low rate 
of rent in <!onsiderarion of enkivatinir a parti<aihir ero}> 
for tlu! coiuenietK e of the. landlord, nothin^’in danse 
(/>) shall prcNiait t he. raiyat from ayn i.'ini»', in eoiisiiler- 
alion of his beini^ n^lea'^ed from the ubliuutlon of culti¬ 
vating' that erop, to pay sucli rent Jis he may dci'iu fair 
;ind eipiitahle. 


Tills ;Vc.t iilc'H I'lH'tlu* t‘iiliiuioiih‘111. I'f motley ri'ul only in trto w;iy.s. ?v-. liy eon- 


J-JiiJuiurnni Ilf jii’Hiiil/u' 
hy confrai’t nr nuif- 


trael, or liy .'■mi. nml iimierM'clion eiiliani'emeiil oi‘ nioney rent 
j.* Hot |iO';-.)t)i(' e\ee[(l in the-e frto lOlO TliC eontract, Jl”:uin 
inn-t lio (if) in \oitino aii-i wliirti i-; t'* 


proviso (11, (4) nnml imt allow an enliane.-menl. «J‘ more than "J annas in a rujiee, / e. of 
one -i ii'htli ol' tin* exi-lino rent ivlnrh i> .-nliiect to jno\ Ir-oo., (I I ami III), ami (a) shall 
not ho liahle to a fiirlhor I'lihamamient ilnrini; tin; liftoen o'ars m'\l The tiftcou 


years nilo applii's also to enhaneement. hy suit, ph/e seetion d7. The llrst ol'these' 
eomlitions inalc<‘an aihiilion toseetion^ J7, 1>S, oi l lie lleoistratioii Aet (Ilf of 1<S77). 
A lease at an enlnmeed rent for le-;s than a year is e,\em|)L from reol^tration umlor 
clause (<;) of '^eetion IS, hut would now he veeistrahle under tin* juesent section. 
The jiroviso aitnehed to this eondition is that if the raiyat had lieen aeluallv payin;!; 
rent at a higher rate eontinuou-lv for (iiree veurs or more lie would he precluded I'roju 
pleading that the eontraet was not registered or in wntinu- iSo that if a landlord ean 
})oaee[ul!y realise a higher rent, for at lea-t three years, this j)ro\ i,-.iou will nut affect 
him. 'J'lie proviso (1) implies that if the raiyat liiid l.een aeinally jiaying a higher rent 
for less than three years.the landlord w ill not, be entitled to elaim it, unless he has.sliowu 
that the. raiyat made a eontraet in writing and regisicreil it. Tliis, however, is incon- 
.sisteiit with section ’JT which jirevides that the rent for the time being jjayahle shall 
be pre.sumed to In* fair and eijuiiahlo. If a raiyat had been pn)ing a rent (higher 
than lii.s former rent) for t.wo years, uiuler si'ction 27 of tin* Act, that rent ought to 
be presumed to bo fair and e<putable. Condition (i/) of .section 29 luodilics this 
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jirovision l»y ju’OviilinjiC tliat tin; term (liiriiif.': wliirli tlif* Iii.i^Ikt rent is 
iiiHsL not be le.ss than L]u-e(! years. Section '21, however, is meant tor tlie henelit anil 
jiroteclioii of tile tenant; tlie ^lre^Ilnl|liion will tl'.ereiore ahva\'i ari.-i; in his 
tavour. If the lainlloril wants to avail of tlie preMniiptioii as aeain.st tJie raiyat, ho 
must show tli.it tlio higher rent has been jsiiii at least hu- (liree _)ears. 

Coinlitiou (i) controls the wiiole .section. l/ieii if the contract be itt writing 
anil rei^i.stereil, tlic enhaiieenieiit mn>t not be more tlnin two annas in a rupee ; vtlicro 
liow'cver a hii'her rent wliieli exceisl-, tins limit is >ii[nilate(l by a wiilten ami re^'is- 
l.'ied contract, it. will oii- rate "iily to tliee\|ent of tlieliniil. dliis condition will 
j'ot apply wlicn an improvement lias been made by tbe l.-uidlor.l totbe beiielit of 
which the riiiyal i.s iml eiililli'd exeepi, in payiii.e: an enli.iiieed lem, and the imjiroM!- 
iiient mii't be ,siili..tantial!y elTective—77f/c '-eel ions 7il to S.> >i| I lie Act. 'I’lii" con- 
ililion is also snlijeet to proviso (/;/)— I’lde .'.I’elioii .id (>1 lle'_;iilal ion III of I?'.).-!. 

(\mdit loti (j.*) rehiles on! V to (be alter e!leel ol tlie coni raet. \V liaii'Ver lx* l.be term 
of tbe (aiiitraet fur tlie iie\l fifteen yems, no fnriher eiiinineement is p<i-"ilile. It is 
tloiibtfnl. however, if this eondition s>ill ;n-ail when a enniraet nf ]iroere.'..-i\(> enhaiiee- 
meiit is ni.ide. d'lie section sav-- tlie lent (i\eil by t iie CMni rael slnill iioi be liable to 
enli-ineemeiit if tbeeontrael is tfi.'it a lii;:fher r< lit .•'hall lie j ;i.id lor ten ye.-ii--, and then 
a '•till mon‘ lii.^iiei- r> in. for aiiotlier ten years. .-Hid sn'ni. Will tbe pi-ruul ni lilteeu 
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.-'ervn;^ iqinn lie* teijanis .-mv ii'pIm'i* niidiT .'I'ele’ii II ol l‘*en''’.ii \ III i>l' 

y/.i/nr/to Uit'ii liintiiiitiih V.hal!rr;i <iu<i oiliria iiinl li>iioiinflli iJas v. 

, I. 1.- li.j ft. a!., 'dll ; iJtairkunafk lliilijaohiisnn v. lUihuram 
J^naritr, 1 i *' 11. K.. drJo, 

'l lii' voiiid liol'l l;oi> I fnca e>)iilr.iel mud'' Ix-fore tbe \e! e mes inti' loree. 
.'v i n r the oj ler.il luij ol tbe .N'l, lie- lerni' oi liie lea.-.' will h.i\e j)(i---ib'\ to l.'O 
*oi>.,is|.‘m wiili flb.s -Miion. I’liit il o an arenaiile (jne.'.iion Jl tins M-etion at all 
C inte'iijii.iie- eru'liial a"-!-'meiii lilvv- the alxnc. 

Wbep' land is |.‘i for iIk' (m 1 !|!i-' -li cie.uiii'; ime-t'i”, or oibcr reel imat ion, 
and on ibi- nronii'i, or any othei* rTomci mentioin l in I be le.i'.c a lediieeil rent is 
provide.] f.ir tbe llrst few ip-.u--, ami it i- '.inl tli.it tbe rent lo Ii .'i ;> ■•'■rtaiu r.ite 


a ' tie- iiilL rent, simli 


i.ibie 1') enli.uieemeiii —Hunt P’' 0 'tn-l 


Ohutcdi'ij V, CItundiT Charun ISoi/rtn/ti' t.'fid utlirrn, I. 1j. Iv-.ftlhil., otio : 12 Ij. H,, 
2nl ; Sourasitiidari Dt'hi w Cttdatimlrj, W. 1> , !•'>, (I. 

I bn; of tbe hohlerri of an umlei'-lennri* li;i\iin.., unreel with lii.s imim'diiife liind- 
hirl that an enliaiie'-il rent shoiiM l»' jiaid in ri’-'pei t ol iln' ti'iiure, the t'lilnineeil 
relit li.\ed W'.as pai'l for s.pne' ve.-ir.s, wlii'ii d<'l.mll b'-iiiLt imide, ill > lamllord broilLtlit 
-a suit sioaiii-it -dl tin' joinl diol iers lor arie.irs oi l■‘n^ .it ilie eiiliam-e l niti'. Iltddf 
Lliat the landlord w.is enlilled to n'lil at. tin' r.it'' (•laii"i"l, nnl d eiienni'-lanei"- wt'rn 
■'•Imwn from wliicii il wonhl billow Ih.il tin- i.'.l'' cl.him il \v.i>m>tthe, l.ur ami <‘([ii'(.ablc 
rail* payable. JUt’lJ, flirtbcr, lliat the hol'lei by whom tin; a- n eiiieiil to piiy the, 

io 
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fnlifiTicod rent T\as nni'lc, w.i^ mtl ■^olclv liaMe to ]im\ tlint rent, liul ilial. llie 
wa.*; :i1mi lialilc, ainl tliat if il lie tliai tlic odicr luiMers had a(’<iiii<‘<f(*il 

in the :if,M-e(‘nM'nl lliey vm'iv fithenvis*' re-vpijiibihlo —BurknnniidJi Uoivlodar Mohan 
Chundrr Ouha, S (I. |,. It,, .Ml. 

'I’lu- defendant lieinir, under a.'-etth-ment oiiy;iiiall\ olil.'iine'l from the (Juvermtieid., 
lanind to yiay a partienlar rent to lin- plaiiitilT nlm li.id ^MhH"(|ie iitly lo that ^etlleinent 
olitained an ijara from the (Joverimierd, t he plaint ill, in i Si 7,'>iied to-'tiliaiiee th:d. 
r<‘nt. and olitaiiied a deevec'upon wliitdi a eoni|iionii''(' na> iiiaile. the di’h iiiia’it ai^ri'ein^ 
to jiay u hij^lier rent li>r llie \eai> lltsl and litS'J. 'I he df leim: nl h.-n oil;’ paid no rent 
lor lliSo and I‘2S|, the plainidT ^lll'd lorttie aireaM at the hi',^ller rent. H/hl tliai. no 
jtroper]iroeeedln,i;.' f(>r enlianeement ha\ oil; ln'eii laUeii, a ii'e-'li e..iiir:iet nilh the defen¬ 
dant entered into, the '-[M'eial .'irranifinent eane* |o ;ii, end :U tin* e\pir.oion of ll’S2, 
and i'* e ori,n:inal airaic.’enient re\i\ed, and llieoiore iln* plaintdl nas ooi entitled lo 
ileniaie! ninn* than the oiiuiind rent. HurhnninhiL lluwhuhv v. AJvhan 

Chuvder Ottha, St). I.. R . ;M !. 

On the ‘Joth dannary the pl.-dniilf ola ('i.e,! a ih'er. e anaiTeit the defendai ts 

for as-a'.'i.snient ol enhaiieed rent. Shevtls a!|e(\\;ni!s lie* 'lefendant-^ e\eeiit.'I a 
k:ihuli\at, at a rediieed tale, lor i h'veti year-; i ndoiL^ tlie .\--'n I ('.t h Oelnher 

ISioy. .Alter tile teijti h;id <‘\jNied tiie plaintil'l -oie'lii to o ('o\ er lent Ilian tie* 
deleinhint ■; al t lie rat e ^e♦ 1!' 1 1 I o I In* ih i 11 < ■ ol I so I //f ///. I h.l I t le- | teei r.' liad heen 
Piipei>eih*il lo tin* .-inli.'i ipieiil aria!iL.*,enienl, .ind ihat i lie pl.i’nt *11 i on'.ii not o i o\i*r lent, 
at an enh.tneed i.di*. e\<*ej't niel* r tin* pin, i-,:on . of lleiij.il \'i \'I I i <■! I'^i Ill 
(■hundf-r Siu-nr a»d nnollur (> 0 Hr C/iinulr-' and ti/n'lln.r. 1, I,. K., (i 

Oal., 7:>:) : S f. I,. !{., IC.I. 

XXX. 'riit' td';! Itol.liiio iii-iil ;;t n )nttm*y n*iii ]>v nit 

Eiilianeeaient ef le.nt < i('<*l I j i;i) |(* \ -1*:!', \ ;l h lti:i\, '>lll‘j.-t*t to lilf Jtt’ovi- 

sidiis (•! till;- Ai"l, iii'tiiiiii* ;i suit 1 o 1*11 littncit 

till* I’lMll, OtI (»Vl(* (M* ItiOl’t' t>{ lilt* !oli(M\;tl<^ o l*( lit III Is. (llttllU'U ) ; 

(c) tliiil lli(‘ rtilt.' til* TtMil jttiiil I>V lit!* J-;t!\;il 1*^ iii-lr.u the 

iMlt* jtiiu! ity i)(;i';i]);tiic‘y f;ii\:tK lor Iniiil td" :i, 
siniiltii' (l(‘v(*ri|»iioti atnl ^vitll .similar :id\iiiittiyt*.*' In tJt<‘ 
saiiK' lunt llitti iltcn; I'i jto sitnt(’it*tit retf-on ior a 

litdtliiio :ii ;,() low' a rale ; 

(/>) llift't* h;)' i)<*(*ii ;i I'Im* in tlit; ;i\'(‘i':io'o lo<*:tl |iri(.‘(‘S ol 

slttjdt* ro(nl-«*roj)s (liiriiio' (Ji,* niirroncy ol' tltc- rtatt. 

(c) that lilt' |)i“ 0 (lu(*! 1 jiowcrs ol Iln* lam! Ik'M 1)v thi* ftiistiL 
litiNt* lit'cii iiicr(*aM‘il hy ;in iiiiproNoiin'nt (*ir(*ctr(l h\, or 
at tin* (‘N|i<‘iisc ol', llio hiinllortl diirtiiu' rltt- ctin*t*iie*y of tin; 
|iri*s(‘]tl, rtait ; 

{tf) ihut. t.lu* ])rotliu.'li\(' powers of t!ie Itiml Indd Ity llit'. rtilyai. 
ha\(t 1)t*e.ii in(‘ri':i'''*, 1 1)\ |hi\l;il iiction. 
xaflotf .—‘‘ flnvi:i] ;o*fion ’ itieltnles a elitiiioe in llit; 

course ol a ri\(*r reii<!(*rino’ iri*lo;uiou from Iln* ri\er praeLicahle, 
Avlteii it was not pre\it>tisly priudic.thle. 

Iho old '•eoLioii tan tlnis : ‘‘ Xo raisat liavlii:,' a ri,^‘lit of oeeiipaiiey .-hull lie liahle 

The old HctiKU '''dintieenieni of tin* rent pri*\ii)u>ly paid i»y iiiiii, e\eept 

on '-nine line ol the followiie.; :.;inunils, iianielv : 'I'hat tie* rtilo 
oi lent J'iiid hy ,>ucli f.iiyaL i,;: helow the jiietaiiin,;^' itile paod'lt* hy tin* e.iiuc cUs ol 






8 E 0 . XXX.] 


THE EENT L\W OF HEXOAL. 


m 


rrtiyats for f.aTid of a similar «li'sori[>tion .and ayIMi similar .advftntaj»os in ih« placos 
adiacniit; Unit tho. valuo of tlio jiroduco or tin; pnidiirtivo powers oi tJio Ismd liavo 
Im'imi inoroasi'd otiiorwiso Llniii by Oio ai'oiuiy or :it tho expense of llu! raiyat; 
that tlio ([itantiiy ctf Land Indd l\y t,li<* raiyat lias Ikm'ii pro\cd l»y mi'asnromcnt 
to In* f'l’oaLi'r tliaii till'((inuility for \vlii«di nnit lia-^ ln'i'ii pn-vnnwly paid by him. 
(.Sootiori 17 of X of 18.')!) .iiid scrtion iHof jVct VIII of I.SlJl) 1».('.) t 

IJiidor tilt' old law tin* word * in ■unction 17 or IK ninaiit both a monoyfont 


irojr Ihr present 
neetimL trait developed. 

Jtrnl ('iiiiiitufssion 


as well as rent, in kind, d'ln* Wont (lonunlssioiirr.-j for tlw 
(ir>l, tinn* propo'-i d to sojifnati* (lii* rnlos of (Milnini-omeiit of 
iiionoy ri'nt. Inmi rmit in kind. 

/;;//.—Si'odon *J-J of tin* Ifont (hnnmisMou Will provided; 


“Subject, to t lie ol.licr provi.'ions of this .\ct, .-i, landlord is entitled to enlianco 
tin*, rent paijitli/n to htiii ia 'iiionci/ by a vaivat lor land in which such raiyat had 
n rinht ol ocenpanej " Such l■(‘nl. may he enhanced n[)on any one, or more 
of the lollowiii.,' ^o'nniitls, and vot ti/fit-rivistf; : (1) on the jijroand that the 
rate I'f rent, paid lo -iich r.ti\a1, is Itel.iw tin* pre\ailIno rati* payable by the 
same elass of r:ii),t(s l<'r land of a si)|.|l.ir dc~ci ip-tion and wit h similar .advan- 


iaires in the viertiifij \ (l') on the iri'mind that the (piaiitily of land Judd by 
-•sn.-h r.d\a1- Inc been .s/ioirn by nna niemenl. to I.* ji:rcat('r than the quantity 
for which lent lia- !■‘cn [ir'O ion-1\ pii] by iiiiii ; on the ji^'iMund that the 

prodiiciive ]!o\ver-^ of (lie hmd ii"! ( ie, -.iic!! r.iiy il an ronjttreil mtt/t n no It powers 
at the nuhte'ii/eiif tiiitf!. have |tn•l•e.•|se.| oilienvi^e tli.in by the aL,o'nt*y or at tll0 
eNpen'C .if till' i.ov.il .ml from eaii'-" not .n.eerhf {rmihtruri/ or oasttnl \ (f)on 
tin* o|ound thai ///>' prieeii ti/' p'itd tert I't the. ht.'i/iti/ or at tho U'.tt/il nifirknts ttS 
orntijtcrrd tri/h nt w> ir jiruv.s- of the ii'n- trhen the re,it won fixed or at ant} mhsaquent 
lltne. Icr.e inei ■a'-eil oiln-rwio> than In (!n‘.i^'-mey or a.t t lie expens<! of the raiyat, 


and from eaunrt tint mt reh/ t,- mptirirr// or o/f'Htal. 

lienoal Tenaney Ibl! No. I proceeded npiin .'tdilTerent line. It .a.csnmed “ that 
there are ;ii b ast, m some part^ of (In- cotintrv eertaiii rate of 
Utnifnt leiLonnj lUtl p j eeo>j;iii/,ed as the rati-s payahle hy oceupancy 

tenants for tin* varion.■^ cla^C'. of land held hy them. Where 
(hi." is so il, would, ii i-. pic.-nmed, la* m.i very dillieiill lor a revenne-ollicer tc 
.'iseerfait! ili(>"C rati'", .liid i.lien .starting from them as lia"i", and i-akin" into aeoouni 
Midi i h.in:;e-’ in 'he pridn. i!\e pewei-" of tin* '.od .iiid in tin* prices of prodneo as maj 
liav<‘ occiirrcil "ince they were li\ed, lo prepare iables ol the enlianeed rafe.s, whiol 
Mibjeei to allowance ill e\ -eplien:il 'M.ses. miijhl l.airly ainl eqiiit.iidy hi* (h*manded 
hv llie landlord on ejieh ei:i"" ol land under llie cM.^timf conditions. The reveime- 


olliver. It i.s ilionyiht, myeht I'liriln’r ."how in hi" t.dih's the average qross product 
of eaeli class of lainl ainl its e"tiniatr‘d valiii*. Supp<(."in'; this t.o he done, tht 
(’ivil Oonrls would be relieved a!mo"l enlirely of lho"e eeon'miieal .ami .slati.stieal 
enqiiirie.s ivlildi at preseiu are iinolied iu (‘iihaijeemenl .suits. They woilhI accept 
the rates ami jirodme 1 .it i"t,ies "hown in the tables as primd facia (;orre,et foi 
lamls of tin; classes to which the tahl-s veferre.il. and niii'lit, restrict themsolvcF 


to coiisid<*rin^ tin* e‘itnparatively snnple and limited ipie-itions .’is to Avhethei 
the particular lamls in ipiestioii in tin* sml belonged to the class alleged, and 
wh.'tlier there was any exceptional (*ireum"tanees eonni'cted with tliem which 
Avonld requiro the rem to lie lived at a dilVer'*iit rate from (hat set doivu in iht 
tahle. [t is of cimrse well nmlerstood that tb.,.rc would he many parks of the 
<*omitry for which, owing to the iioii-i'.visiencc of r.'cognised rates of rent, oi 
to the great sarieties of the soil, no Midi table" could ho [irepared, ami I'nrtliei 
that, even wliere it is po-sibh* to prepare sn-h tables, tlieir ])reparation musi 
bo a work of lime. With a view to tln*se considerations, tbo Jiill has boon SC 
draw'll as to proviile, lirst, in subdivision U of chapter VI for suits to cnlianct 
luouoy rents where a table of rates ha,s been prepared, and, secondly, in subdivision C 
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for such guitn wlioro a taMo of rates has not been preparerl.” {Report of the 
Selrct ('ommitfee on Bill No. /, Gazette of Indin^ March XT thy 1883. Vide seclVne 
6:2 to 73 of the. Bengal Tenaneg Bill No I, and also sections 74 and 75. An 
_ iiHluiry, lio\v(*ver, sliowcU “ tliiit an audioritative table of rates 
JiUlNo^ IT. coiiM be prt'pared by tlie (ieveniment of Beni^'al only Cor 

* o.\(‘(;ptinnal traetp, ami no oilier j^eneral method lias lieeii 

submitted to us for plaelnef before Conrf>^ the informal ion with respect to productive 
powers of the land, Avliicb would enable (liemlo apply the rub'." f<ir eiduuiceinent on ibo 
ground of increase in those powers. But the zemindiirs objecli .l to the total elimina¬ 
tion (»C this as a legal ground of euhain'emcnt, and a< it was part of the old law, it 
lias been retained. Knhaneements mi this ground when the increase is eau>ed by the 
landlord’s iinpr-ivement Avill be fju-ilitati'd Ity the' sv-tem of em[niry and registration 
providid for hen'after ; but enbaiiei'nients on tl:e ground of ineriiase of ])rodnetiA'e 
power caused by llu\ ial action will : fear, be liable to tin' same didieiilty, caused 

by the ubsonee of any ]tro('f of Ibe, former piDductivi' ])o\\ers of the soil, as liaj 
remlered this ground of enhaueenn'iit futile in pa-^t years. On the other liarid 
enhancement on the ground of priecr, wmild be gre.itly faeditaied by (lie [ireparation 
of authoritative price'li'.ls by the Local (Sovernnient. It .-liould be evplaini'd that 
the [iriec li-'ts of sia[>b' foo I i-rops are lit be taken -'imply a - indicating a general rise 
or fall in i)riee'', and Avitliout any reference to (lie j'aitieiilar crop grown on the 

land, the rent of whicb is in dispute : and oiir iiileution m that ibo price, lists should 
bo Avorked out very mncli oji the jirineiplc (ui wlncb the commutation of tidies accord¬ 
ing to a\'erage ]irices is worked out in hltigland as explained a(. pages 250 et se.q 
of Mr. dusti<-e Fiehl’s Digesi .”—{Tirport of the Select Committee on Bill No. lly 
Gazette of India, April Vlih, l-SSl ). Tbeii sections -11 to oO oi the Bengal Tenancy 
Bill No. II {Gazette of India, April \ 'lfh. ISSl ) fnimed provisions of enhancement 
which are substantially tbo-!)'dial we Inive ill the pres -nt Act. Bill No. Til made 
some cban.ges, one of \Adiich is that the \vord ‘ A'illage.' Ava,- subsiltnled for ‘ vicinity’ in 
grounil (a) of section 30. 

The landlord, vkc.— Vide, the definition in clause (4) of .sootiou 3. An ijaradar 
Th‘ I-aralir entitled to enhance llio rent of raiyats bolding under 

* ‘ ’ Jiim, AAliere then' !-■ no *'onditioii or stijuilation in his lease 

precluding him from so doing - Tltuo/'yu Persad. Myfe Joijuarittn flazra, I. L. It., 
2 Cal., 171 ; see 1, [j. It,, 3 .Bom., 23 ; Ruston v, Oirdhari Tewari, 2 Hay, 3‘.)'4 ; 

Jshore Ghose V. Hills, \ ITay, 3i.'»o. A diir-iiaradarcaii al-oeiiliaiico the rent -2 W. It. 

But not a manager appointed uinler section 213 of ,\<d VIII oi 18.")!) who is appoint- 
Managvr. merely t<> collect lent and other receipts ami prolits of the 

land, to e.irry on dm existing state of alTairs as the proprietor 
biiuself had been doing, ami lias no poAver ro t.''.'m; mitice t>f ealianeement oT 
lUaiutaiii a suit for enli.m<''‘mejit, Khrtlcr Mohan l>utt a'. Wells, I. L. It.., 8 Cal , 
719 ; lie. Ij. B., 13. Whi're a jiarly took an ijara of an estate Avbile certain 
raiyais AAcre under notin' of enbaiieeim nl, but neither eoiitributi'd or offered to 

eontiibnte nc'c'e-^sary expemes, lie was held not entitled to 


Co-shnnrs, 


share in tlu> iiu-rt'aM'd rent-- —/. It. Savi V. T'he Collector 


of Jessorc and otlter.s, 17 W. B., 
that under seidion 13 of Act X o| 
when any land i.s in the farm of 
from the farmer as the pei-.':ou 
Mackenzie, 3 \V, B. (Ad X), 
Roy, 3 W. Jl. (A('t XL 1(J2 ; 

Co., V. Nil Kant Sircar, 10 W 
between the zemindar and tlie 


382. Indeed under the old bnv it has been held 
IS.")!), and si'ctiKii ll oi Act A^llI of 1809 (B.C.), 
a li'S'.cc', the notice of eiibaneement must issue 
to Axhom the rent i« payable —Binodlal Ghose \ • 
157 : llemehunder Chatterjee v^ Purno Chunder 
Doonja Roy \. Shyamjha, 8 W. K., 73 ; Watson 
K., 3i.Sl ; and this notwitlistanding an a.greeraent 


fanner by Avliieh the Z('niindar re.soi'A'ed to himself 
the right of servijig notices of enlianeenient —/Jouryai Ohuran Ohatterji v. Goluk 
Ohunder Bistvns and another, 33 W. B., 22S. So a person by Avhom notice of 
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cnhaticem«nt was sorvcil at the time when tlio n'lit was juyablo to him is entitled, 
either entirely by a sale or partially by a lease, to convey to the ])iirehasor or lo.sseo 
the rent with the incident of its beiui' liable to enlianeement under that notice. The 
pnrehaser or le.-'Stie is not oblij'eil tft st'rve rre->li notice of enhaiuvnient — Kharkoe 
Roy and others v. Furznntiali Khan, IS W. It., III. One <il’ several ji^int pro])rie- 
t^rs of an estate oan maintain a suit for enhancement of liis sh.-'re of the rent without 
n hntirara—Trailocho 'Varan (tfumuir)/ and others v. Mnthoni Mohan De and others, 
8p. W. II. (Act .X), 11 ; '2 It. .1. J*. .1., ; so the liol.li'r nf a speeilie share in an 

estate not re'^ularly j)artitioned may sue bn* eiihancenient of his share of tlie rent— 
Ram Lochnn Dutt v. Pedumbar Pal, Sp. W. It. (Act \), 111 ; “> U. J. I'. J. 117 ; 
Wee (lunya Narain Das v. Snroda Mohan Roy, 12 \V. It. ;1<1 ; Bhyrub Alundle v. 
(lun^a Ram lianerji, 17 W. It., lOS ; Uaradbini Oussavn\. Itam Nawaz Alisser, \7 
W. It., ll'l ; Dinabundhit iJhim’dry V Dino Nath Mit/rrrji, I b W, Jl., 168. 
In Raj Chundar Alajoomdar ond others Raja Ram (Inprc, 'll \\ , K., oS.), however, 
a e»tntr.ary ^ i**w has been talvon. In ihi'- c-.-i-^e it nas le'ld Ihal a suit will not lie to 
enhance tin' rent of an ijndi\i(le<l fracllona! •'hare of :i tenure of whicli the plaintiH 
flll6I^e.s hini'clf lobe 1 lie l.-indlonl. and il w.is douhleil if ihe owner of a fractional .share 
ot a -superior tenure coinpcii-nt to maintain a suit for enhancement of rent of a 
fractional 'hare <if an nnihr-tenure snliordiiiate ii» the former. Wo it w'a.s held 
that tlie fact of a, butwaia having talccn place would in no w’ay [ircvent .a co-.sharer 
from enhancimj; the r<‘nt of ;• raiyat on iii-^ p.iilicnlar 'hare. n(<twithstandin," that 
the orioiind ariaipocnient of tin* jmiima had licen made on tie' nndcrstandiiii; that tho 
tenant paid .'Ucli and such a lent a! Iln'limcof I he [lai titem— llnr'nh Vhvnder 
Choicdrif \. Rant dhimJcr I'hotcdrt/, 18 W. It., .'i28. The laicr dici.- 5 ion.s Inive taken 
acotitr.irv tmn. 

< >nc of 'C’lcral joint proprietors may. without m.'d.iiiLj his joint proprietors 
jr.irtic', hriiiij; a sinl. loi- (*nliane(‘meni of rent ai^.iiii't r:ii\ai. holding under him, from 
wliom he Ita' been in the haliit oi icaln-.inir sepaiaie i<>ii(s— Doorya, Prasad Myti 
V. ./ofjnarain llazrah, I. L. It., 1 t’al., IT) ; Doorya ('huran bunna v. Jampa Dasi, 
111 *. L 1}., ; 21 W*. K.. ) (I. ili.'i infill'ln‘d. 

One «;<i sharer I'annol ••nhance the rent of .sliai'- when such .‘in enhancement 
is Inconsi‘,tent. with the coniinuancc of the Icaie of the cnt;r<‘ ti’iinre, here it has 
beiMi ariano('d hotween the i-o-shatcr', of an e..tate .and their tcteiriL tliat he shall 


pay eaeli co-'ln.ier his proportionate .<li:ire <if the entire rent, eaeh I’o-sharer may 
brm!.C 'i separate suir ,i'.^a.nst. the tenant for such proportionate share. Ju thu 
idisenee of such .‘in arrjiii!L![em(Mit, im such s-iit can he maiidanied. Such an •arr.'ingc- 
iiieiit tnay he evidenei d either hy din ct juoof, or by n.'age fnuii which its existence 
may he, prc'iimed, and i' p-riecily eon^i.'ient with the eontiiiuaiiei' of the original 
lease ol the entire tenure. Hut an aiT.ingt'meut of this natiue will not enahio one 
co-sliarer to sue the (etiaiit for .a kahuliyat, for tt eo-',h:irer who .jhtains a kahuliyat is 
bound, at the retptO'l of the iioiant, to gi\i‘ him a jtottaujioii the same term.s, .and the 
grant .and aeeejitancc of a hinding lease of any 'ep:iraie ihaiv cannot co-exist eon- 
tem])oram'oU'lv with th<* or.ginil lettsi* of the entire leimre. 'I’Ik* <‘aneellation and 
determiuation of the original lease ought not to he jn-e>iim<d liom the mere fact 
'>f .a separate payment of n'nt to one or mort'. of the co sh.an is —(Juni Mahomed 


V. Moran, stml Dorya Prasad Mt/li \ day Narain llazrah 
1H> ; I‘\ 15 ., 1 C. Ij. U., For il full judgment in this 


(F 15.) I. L. It., 4 Oal., 
ease vide pp, 78-74 notes 


under stTtioii 7. 


This decision is not aiijtlieiihle whi-re Ui('huiwar.a p"occrdiugs dal elTect such a 
complete change in the nature of the ori.ginal tenure .is to create thr(*o new tenancies 
in the place of the old one— jS.irut Bundari Dt'hia v. Anuiid Mohan Surma Ghuttuk 
and others, 1. Ij. It., n (Jal., 278. 

A suit hy one of several co-sharers for enhancement of tln^ rout of his own 
sh.aiKj will not lie, althougli lie may liavo been in the habit of recovering tJie routs 
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of liiH o>T'i) slinro snpnnitf^ly anti liavp joini'il liis co-silai'Prs a^ i1ol‘(‘n(l(nM.a —Bharnt 
Ckuiuler Jtoff v. Kali Das Tj (3. Ii. II., H-iri ; I. Ij. li., Ti (l.-iL, 57f ; Rajendra 
Naraiu Uiswas y. Mohendra Lai Miffrr and others/^ i'. L. li., -I. Tii :i suit for 
cnIi.uiroim'iit liy oiic ro-r-liiiicr, l(, wliicli the othi'v t'o-slianT avus nia<l(‘a |)ar(y, licM 
that Olio sharor i'< uni I'miipeteiit. to i-suo a proiior imtin* of oiilianoiMUout witluiut 
the consent of llie nlher cn-shaiers pre\ iou'-ly (>3'(.iiiie<l. t linni;h tho rent Innl been 
paid to eacli eo-sliarer st'par.ilfly. T leb'r ihe ruling' ol‘ the !‘'nll Ihuieli, in tlio case 
of Qnni Mahomed v. Motan, I. Ij li.. I t'al., Do. he niii-«t liret estaidisii liis rii^ht 
to .a se[t;irato enntraet In reenver liis rent >i p;iraiely nn hi-! iiwl^idiial shai’"— Kashee 
h'ishorc Roif Ckoiodn/ Ahp Mnadlr, I. L. It., () Cal.. 1 ID : 7 C. Ij. ii . iD7. 

A .suit I'ni' arn'in--! nl' rent at an enlianei I rate I)n>nL;(it, l>y all the .shareliolders 
will lie, liotioe under seelinn II <i|' I’.en'jal Act \’I I I of IHUD haviiiLT been 
isHUod at the iusiaiiee ol ..nme <>t’ the jM'r'on-eiit it led to tlie reiii —Chnnni Sint/ V. 
llecro Mahatnn (l'M>.') I. li. U. 7 ('a!.. dd:5 I lari li, I’ontifex and Alitter, d.d,^ 
Morris and MelJonell. A d., tl|..-Mi,tine j ; ;i ('. Ij. |{.^ ,‘J7, 

I'lven if .‘I siii' 4 le haielinl.ler < an rai-<‘ llie r<iii of a j'liiit tenant wiihout the 
consent of Jii... enpaiei iier, he can ntil\ do ^n In a viiil t.i ulindi all the !.*> annas jiro* 
prietors must be iiiad<> parties---C/fjy.*a^ and nnutlnr \. Alacnat/hint, 1. Jj. 11., 7 
C'al., 751. 

'I’wo eo.>hana’s, jonit owner- of a zemindari, eaii-e-. ilu ir ‘-liai’es to be si'parately 
ro,srist.er(‘d in I he Cnileei, rV nlVo'.. under se, n.in lo, Aei \I of I S-'iD. fSnb^eipienlly 
one of the en-sliarer- .-ned eii’t.nn per-nii" ('who held ral_\ali lemire.. in the en-sl)arer*,4 
zcmimlari) for enhan<‘eiij(>nl of reni Aviile'iit nietJ;).^ i|,,. oilier co siiarers party. 
Held that no sueli suit would lie — Jin/nidia (JJurndrr (Ihnsa v. Ifficn Vhttnder 
Chaifapadhya, and IlurisU C/iuudrr C/taflapadhi/a and others^ 1. L, 1C, d Cal., d.'jd ; 
lU C. Ij. ll., d :l. 

Of iho holdint/ of an orrnpanvy raijjnf.—Vide the dellnition of the word ‘hi>lilin<r’ 
(^elaisse D, s, I’t ion d). dhddtnq is a j'lireel of land held 
by a rniifat, and a raipnf i-’ one who has aeipiin’d a ri^^hl lo 
liohl land for rite piirpn-i> of inllivation (seerimi 5). This 
seetion will not Ihoreloi’i-appaienlli appli to land which has 
been h't on jiai'-e )ni the ereet'-'ii of .i sehool or idiiireh — 
Rani Sliai iioiiii/i li!lonhardi, D \V. IC, Xnr to land 

situated in .a town or used for liulldiii” I'lirpoM-s, ;iiid not for auncnltmal or horti¬ 
cultural pUi poses —Madan Mohan Rtsioas \. tS/afka.'f, D I*. Ij. li., D7 ; 17 W. Ii., 
441 ; Ram Ihnija. ASundari v. liihi Omda/iinnesa, D li |j It., ICl ; 17 W. It., 
151 ; IS \V. II., ■J'-’dK h'. r>. ; Jiro'o Rath Kandn (''hoicdry \. Londher, D l>. |j. !i., 

121 ; Ij vV . li,, 1 Sd : hah .Mohan Chatfei'ii \. Kalee Kn.sto Hot/, I I W. It, 1 Sd : 

Kalee Kishea Biswas ISnuiali Jaitol-i, S W. Ii , e.’iD ; .Mtiharapth Bathes Chunder 
Deb Bahadur Jliiri Mohan Jianetfi, i Hay, I'jo. Vide notes under section 
„ . , . -'*• Bustoa land, howev.'r, upon wiiieh the raivat’s house 

ms 00 am vt tm. o< . hnilt, does not fall within tin- deliuition of land for 

buildiu" jmrpo-es, and is eonsi ipiently lialde to enhaiicenient imdi-r tlii.s 

section —Nnitnuddi tfowardar v. Bcutt Moncrief d 15. |j. It. A. C., 2Sd; 12 
W. It., I lo. In deliverin'' his jn l,a:ni>'ni in this case, iMacpla rson, d., oli.seived : 
“ It is trill! lhal soiii<! kiiels of haitoo laiels cannot lie eiiliaiici'd under Act X of 

185D, or Act VIII of ISOD (li.l ), e.i/., laii'l in a town on wliicll a house is 

built. J5ut it is eipially trin* that, s'line kinds oi hastna ian'ls are lialile to enlumce- 
ment, and do come uuih'r liie provisions of the Itent Law. ci/., land on Avliicli stands 

the house ot a raiyat who is cn^ai^eil in cnltiv alini; tin* surrounding' lands, d'hc 

case of a raiyat huildmi; a j^roup ot a lew Imls upon a small jiit'et* of ‘'round, used 
by him as hi.s resideiiee and cowshed, A’c., and keepin;; a jiortion of lands as oothnn. 
(courtyard of his house) is ipiife dilferent from Ihe ease of an Imlii'o or silk manu¬ 
facturer, who uipy have erected a larg.j number of buddings scattorod over a larjjo 


The ynirrul hil.ritn- 
tation, o! the SI ef Hit/, 

It ujiftUvs only lo roi- 
yats atul ay rienUo ral 
lands. 




